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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, as amended 

(“the Act”), we examine the manner in which non-criminal complaints about the police have been dealt 

with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then use this to 

review how the complaint was dealt with by the police and we reach a conclusion on whether the 

complaint was handled to a reasonable standard. In carrying out our review, we consider factors 

such as: 

 

 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material information 

available; 

 whether the police adhered to the relevant policies, procedures and legal provisions in dealing 

with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their service, that 

these measures were adequate and implemented. 

 

Finally, where we deem appropriate, we give reconsideration directions, make recommendations 
and identify learning points for the police. 
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Executive Summary 

The Complaints 

The complaints in this case arose after the applicant and members of his family were arrested and 

charged with offences under section 38 of the Criminal Justice and Licensing (Scotland) Act 2010 in 

relation to a neighbour dispute. 

 

The applicant made six complaints about Police Scotland, namely that:  

 

1. an officer failed to act on evidence presented to her, which would have favoured the applicant 

and his family; 

2. an officer noted content in a statement that served no purpose, discredited the applicant’s 

family and was malicious; 

3. an officer missed CCTV opportunities; 

4. an officer missed opportunities for door to door enquiries; 

5. an officer missed opportunities to speak to other relevant witnesses; and 

6. an officer used unnecessary measures in the detention of the applicant and his family. 

 

Police Scotland’s Decision 

Police Scotland upheld complaint 4 but did not uphold the applicant’s other complaints.  

 

Our Findings 

We have found that Police Scotland handled 2 complaints (2 and 4) to a reasonable standard but 

not so the other 4 complaints (1, 3, 5 and 6).  

Consequently, we have made four recommendations to address the shortcomings in Police 

Scotland’s handling of the complaints. In summary, we recommend that further enquiries are 

carried out into complaints 1, 3 and 5 and that complaint 6 is reassessed. A further response 

should then be sent to the applicant. 

Our recommendations should be implemented by Police Scotland within two months of the date of 

this report. 
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Background 

The applicant, his wife, his son and his daughter had been involved in an ongoing dispute with 

their neighbours, Mrs A and Mr B since late 2015. The applicant’s daughter formerly worked in a 

business owned by Mrs A and Mr B, as well as babysitting for their son, Child C, on a semi-regular 

basis for a short period. The catalyst for the dispute between the two families appears to have 

been an employment issue between the applicant’s daughter and Mrs A and Mr B.  

 

In February 2016, Mrs A made two reports to the police regarding the behaviour of the applicant 

and his family and was advised that no crime had been committed on either occasion. On 28 April 

2016, Mr B was charged with a contravention of section 38 of the Criminal Justice and Licensing 

(Scotland) Act 2010 (CJLSA) in relation to his actions towards the applicant (threatening or 

abusive behaviour). On 30 May 2018, Constables D and E attended at the address of Mrs A and 

Mr B in relation to a report made by Mr B regarding ongoing problems that he and Mrs A had been 

having with the applicant and his family.  

 

Constables D and E subsequently initiated an investigation into allegations of offences allegedly 

committed by the applicant and his family. Following this investigation, the applicant, his wife, his 

son and his daughter were detained by Constables D and E on 25 June 2016 at their home 

address. After being interviewed at the local police station, the applicant, his son and his daughter 

were charged with offences under section 38 of the CJLSA. The applicant’s wife was released 

without charge. The applicant was also charged with an offence under section 39 of the CJLSA on 

10 July 2016 (threatening or abusive course of conduct/stalking). The charges against the 

applicant’s son and daughter were later dropped by the Crown Office and Procurator Fiscal 

Service (COPFS) and the applicant was acquitted at trial. 

 

The applicant made his complaints to Police Scotland by letter dated 28 February 2019. The 

complaint enquiry was allocated to Sergeant F. The heads of complaint form was completed and 

the applicant’s statement of complaint was obtained on 4 April 2019. Chief Inspector G responded 

to the applicant’s complaints by letter dated 17 July 2019. 

 

 

Complaint 1 
The applicant complained that Constable D failed to act on evidence presented to her, which would 

have favoured him and his family. The applicant said in his statement of complaint that the “footage 

disproves the statements provided by [Mrs A and Mr B]” and is a “clear indication that [Constable D] 

disregarded video evidence which could disprove allegations and discredit [Mrs A and Mr B]” The 

applicant also said that the “footage doesn’t marry to the statements” provided by Mrs A and Mr B 

during the enquiry carried out by Constable D. 

 

Police Scotland’s Handling of Complaint 1 (not upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 
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“[Constable D] stated that all productions (evidence) provided or identified as relevant were 

seized, collated, examined and presented to the Procurator Fiscal as part of the enquiry. She 

stated that this included information and evidence that both supported the prosecution case 

and exculpatory material (evidence in your defence). She denied your allegation. 

 

The case that was submitted by [Constable D] to the Procurator Fiscal has been examined. 

Whilst this case includes reference to video recordings taken by Crown witnesses, the case 

also contains numerous other sources of evidence, including several witness statements 

corroborating the alleged offence. 

 

In making a determination of your complaint it is important to consider some of the policies 

and investigative principles that govern and guide Police in the investigation of crime. 

 

Firstly, the Scottish Crime Recording Standards (SCRS), which dictates when and why 

Police should record (and investigate) crime, states that “an incident will be recorded as a 

crime if the circumstances amount to a crime defined by Scots Law or an offence under 

statute and there is no credible evidence to the contrary”. SCRS also goes on to dictate that 

“where there is sufficient evidence, a report must always be submitted to the Procurator 

Fiscal for consideration. This includes cases where there is a technical sufficiency but there 

are doubts over the quality of the evidence”. 

 

Secondly, when understanding sufficiency of evidence to charge an individual with an 

offence, Common Law dictates that “the evidence of a single witness, however credible, is 

not sufficient to prove a charge against an accused person, or to establish any critical 

material fact, such as the identification of the accused. There must be corroboration of the 

evidence of that witness, either by the testimony of another witness or by the evidence of 

facts and circumstances. In the absence of rebutting evidence, facts which are not crucial 

and material may be established by the evidence of one witness”. 

 

Finally, there are clear and long-established responsibilities placed upon the Police regarding 

the gathering of evidence. The case of Smith v HMA 1952 provides that “it is the duty of the 

police to put before the Procurator Fiscal everything which may be relevant and material to 

the issue of whether the suspect party is innocent or guilty”. In short, Police are required to 

gather all known available evidence, irrespective of whether or not it supports the 

prosecution case. 

 

On review of the available evidence, you have stated that [Constable D] disregarded 

audiovisual [sic] evidence that supported your defence. In turn, [Constable D] has denied 

your allegation, stating that she gathered all available evidence and presented this to the 

Procurator Fiscal (as per the principles of HMA v Smith). 

 

In the final analysis, I am satisfied that, with the evidence that was established during the 

course of the enquiry, there was an obligation upon the Police to report the circumstances to 

the Procurator Fiscal. You have expressed a subjective view that the recordings obtained by 

the Police supported your defence. Ultimately, it is undisputed that the recording in question 
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was obtained and lodged as evidence, whereby it was subject to the fair scrutiny of a Court. 

To this end, I am satisfied that [Constable D] also met the professional obligations and 

expectations set out in HMA v Smith. Accordingly, I do not believe that it can be held that 

[Constable D] failed to act on evidence presented to her. I therefore do not uphold this 

allegation”. 

 

Our Review of Complaint 1  

We have been provided with copies of the following: the applicant’s statement of complaint; the 

statement provided to the complaint enquiry by Constable D; the Standard Prosecution Report 

(SPR) and associated Subject Reports (SRs) submitted to COPFS. 

 

Constable D said in her statement to the complaint enquiry that “all information and productions 

whether documentary or visual/audio recordings provided or identified and seized by myself and 

other officers involved in the case, were collated, examined, lodged and presented as part of the 

enquiry”. Constable D also stated that “in fairness to all persons involved” the footage provided by 

Mrs A was “lodged and referred” to COPFS for their consideration. It was the position of Chief 

Inspector G that there was no argument that the recording had been obtained and lodged as 

evidence, following which “it was subject to the fair scrutiny of a Court”. 

 

We have examined the SPR and SRs submitted to COPFS. Nowhere in any of these documents 

can we find any reference to the video footage submitted to Constable D by Mrs A having been 

lodged as a production in the case against the applicant and his family. The only reference to this 

footage in the SPR is where it is recorded as having been received from Mrs A by a Constable H 

on 7 June 2016. The SPR stated that Constable H seized a USB stick containing this footage from 

Mrs A and secured this for the attention of Constable D. No production number is listed. In light of 

this, during the course of our review, we asked Police Scotland for confirmation that the footage 

had been submitted to COPFS as a production, and the date on which this had taken place. 

However, we have not received such  confirmation from Police Scotland, or a copy of the footage 

to inform our review. We did, however, receive confirmation from COPFS that video footage was 

submitted to their office by the police as a production in this case, and was logged onto their 

system on 11 January 2019.  As we are not able to confirm from police papers when the footage 

was provided to the COPFS, it is not clear whether there was a very significant delay in providing 

this footage to the COPFS by the reporting officer.  

 

The crux of the applicant’s complaint was that the footage provided to Constable D by Mrs A 

“disproves the statements provided by [Mrs A and Mr B]”. It was the applicant’s contention that the 

video footage provided by Mrs A to Constable D directly contradicted the statements provided to 

Constable D by Mrs A in respect of the offences for which the applicant and his family had been 

charged. In his letter of complaint, the applicant stated that Mrs A “displays neither fear nor alarm in 

any of the footage” that Mrs A supplied to Constable D. He further stated that, within the footage, Mrs 

A “appears to derive some enjoyment and can be heard stating that she is not bothered by her 

perception of events”. The applicant also said in his letter of complaint that, in respect of the alleged 

incident on 27 April 2016, in the footage supplied to Constable D by Mrs A “[Mr B] can be heard 

saying that he cannot see into [the applicant’s] kitchen and yet his statement is inconsistent with this 
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detailing something he claims to see”. We note from Constable D’s statement to the complaint enquiry 

that these issues have not been addressed by her, nor have they been raised with her by the enquiry 

officer, or addressed by Chief Inspector G in her response letter. All of which we consider significant 

shortcomings which go to the crux of this complaint.  

 

We also note that Constable D said in her statement: “I can confirm that I viewed all footage and 

documentary productions” provided by Mrs A. Constable D went on to state that the footage “did not 

provide anything of evidential value and although it may have supported her [Mrs A’s] version of 

events with regards to who was present it may not have supported her allegations. [Mrs A] was keen 

to ensure that her versions of events were supported in some way given that there were no other 

independent witnesses present”. We consider it unusual that Constable D, having confirmed that she 

viewed the footage provided by Mrs A, seemed not to be in a position to state whether that footage 

supported the allegations made by Mrs A. Rather, Constable D merely posits that it “may not” have 

done so. We note that this discrepancy was not raised with Constable D by the enquiry officer, which 

we consider a further significant shortcoming which goes to the crux of the applicant’s complaint. 

Accordingly, the complaint enquiry failed to establish whether the video footage disproved in any way 

the allegations made by Mrs A and her husband. Subsequently, it is not possible to determine whether 

Constable D should have taken any specific action in these circumstances. Whilst the footage was 

submitted to the COPFS as a production in this case at some point, we observe that it was provided to 

the police by Mrs A over two weeks before the applicant’s arrest.   

 

In light of the above, we consider that: insufficient enquiry has been carried out into the applicant’s 

complaint; Chief Inspector G’s response does not address the crux of the applicant’s complaint; 

the response is not supported by the material information available and is not well reasoned. We 

find, therefore, that this complaint was not dealt with to a reasonable standard. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Our Conclusion on Complaint 1 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

We recommend that Police Scotland: 

(a) carry out additional enquiries to establish when the video footage was submitted to 

COPFS and consider whether there was an unnecessary delay; 

(b) review the video footage, if it is still available,  and the statements provided by Mrs A and 

Mr B and consider whether the video footage “disproves” allegations made against the 

applicant; 

(c) seek further clarification from Constable D in relation to her statement that video footage 

may not have supported Mrs A’s allegations; 

(d) consider, whether in light of the information obtained as a result of these enquiries, 

Constable D failed to take appropriate action as alleged by the applicant; and 

(e) provide a fresh response to the applicant which makes clear whether his complaint has 

been upheld, fully setting out the reasons for the decision reached and the evidence 

examined in reaching that decision. 
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Complaint 2 

The applicant complained that Constable D noted content in a statement that served no purpose, 

discredited his family and was malicious. In his statement of complaint the applicant questioned the 

relevance of Constable D including Mrs A’s opinion that his son and daughter did not get along, for 

example, or Mrs A’s suggestion that the applicant’s daughter was promiscuous. 

 

Police Scotland’s Handling of Complaint 2 (not upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 

 

“[Constable D] confirmed that she noted statements from Crown witnesses. She stated that 

these statements were noted in the witnesses’ own words. She stated that during the 

subsequent Police interview you were provided with the opportunity to respond to claims that 

had been made by prosecution witnesses. She stated that you declined this opportunity to 

present your own version of events. She denied your allegation. 

 

Police Scotland’s Reporting Writing Guide provides that: 

 

The statement will primarily describe a specific incident or series of incidents in which the 

witness has become involved. In order to inform the reader of the circumstances, it may be 

necessary to include some of the following points: 

 

 The reason for the witness’s involvement 

 The events leading up to the incident 

 Relationships between witnesses/accused 

 

It goes on to state that: 

 

Civilian statements are generally prepared on the basis of an interview by a police officer and 

normally the police officer should write the statement on behalf of the witness. 

 

In the circumstances, I do not believe it is appropriate to disclose or discuss specific detail of 

statements noted from Crown witnesses against you. However, I can confirm that the 

statements noted in this case have been examined. 

 

It is accepted that statements noted from prosecution witnesses contained details of you and 

your family that you strongly objected to and found inaccurate and distressing. The subject 

officer has denied your specific allegation, stating that she merely recorded the witnesses’ 

account in their own words. 

 

Ultimately, it is important to understand that whilst noting statements Police Officers must not 

exert undue influence or pressure upon individuals to amend or withhold detail from their 

account, particularly where that person believes the information to be true and relevant to 

their report. As has been explained in the determination of Complaint One, the Police have a 
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responsibility to put before the Procurator Fiscal everything which may be relevant and 

material to the issue of whether the suspect party is innocent or guilty. 

 

When considering the nature of the criminal allegation against your family (Section 39 of the 

Criminal Justice and Licensing (Scotland) Act 2010) alongside the criteria detailed above, it 

is my view that the inclusion of the witnesses’ personally held opinions within her statement 

was proportionate and reasonable. The question of the witnesses’ credibility is/was a matter 

for the Court to thoroughly examine and scrutinise. Where subsequent proceedings collapse 

it does not necessarily confer that officers recording said witness statements have acted 

incorrectly or inappropriately. 

 

In the final analysis, with the information that has been presented to me, I am satisfied that 

the subject officer noted statements in adherence with the guidance and accepted standards. 

I therefore do not uphold your allegation.” 

 

Our Review of Complaint 2 

In addition to the documents listed above, we have also been provided with copies of the 

following: the statements obtained during the original investigation from Mrs A. In addition, we 

have reviewed Police Scotland’s Reports and Statements Writing Guide (the “Reports Guide”). 

 

We note that the statements provided by Mrs A to Constable D during her investigation were taken 

over the course of four days and do contain the opinion regarding the relationship between the 

applicant’s son and daughter, as referred to by the applicant in his statement of complaint. 

However, the statements also contain a variety of information relating to the background of the 

relationship between the two families and the opinion of Mrs A with regard to the cause of the 

subsequent dispute. Constable D said in her statement to the complaint enquiry that she “noted a 

detailed statement of the words as spoken by [Mrs A] ensuring that sufficient and relevant 

information was obtained”. Constable D also said that she included “[Mrs A’s] interpretation of why 

the relationship between the two families broke down…in order that the reader of the 

circumstances had an understanding of the relationships between the families and the events  

leading up to the incidents”. 

 

Having reviewed the Reports Guide, we note that it advises that a witness statement will describe 

a specific incident or series of incidents in which the witness has been involved. The Reports 

Guide also advises that, in order to inform the reader, it may be necessary to include, among other 

things, the reason for the witness’ involvement and the events leading up to the incident. In cases 

of this nature, where allegations arise out of a neighbour dispute and cover numerous incidents 

spread over a period of time and involving a number of individuals,  it is often the case that the 

background information provided by the alleged victim(s) is lengthy and often is of little evidential 

value. Accordingly, whilst we agree that the statement provided by Mrs A contains a significant 

amount of information which can reasonably be considered of little or no evidential value, 

nonetheless, this information is relevant and provides the necessary background and the context 

to the events or actions that are being reported to the police.  On this basis, we consider that Chief 

Inspector G’s response is supported by the material information available and that she was 
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justified in not upholding this complaint. We find, therefore, that this complaint was dealt with to a 

reasonable standard. 

 

 

 
 

 

 

Complaint 3 

The applicant complained that Constable D missed CCTV opportunities. In his statement of 

complaint the applicant said that Constable D should have obtained footage from Roads X and Y 

where he was alleged to have followed Mrs A in his car and, had she done so, she would have 

seen that it was Mrs A that was, in fact, following the applicant.  

 

Police Scotland’s Handling of Complaint 3 (not upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 

 

“The subject officer [Constable D] stated that her enquiries included efforts to ascertain 

CCTV from [your local council, railway station and town centre], all of which failed to 

establish footage of any evidential value. She stated efforts to establish the existence of 

private CCTV footage also proved negative. She denied your allegation. 

 

A second officer [Constable E] has stated that he was present when CCTV enquiries were 

made. Whilst he was unable to provide specific dates or times, he also stated that efforts 

were made to establish public and private space CCTV, including efforts to obtain footage 

from [the town centre] had proved negative. He denied your allegation. Both the Crime 

Report and case submitted to the Procurator Fiscal have been examined. It has been 

established that neither contains details of CCTV enquiries that were completed. 

 

On review of the evidence, the subject officer has denied your allegation, stating that CCTV 

enquiries were indeed carried out, albeit with a negative result. Whilst these enquiries were 

not updated on the relevant Crime Report in a manner that would be expected, her account 

was nevertheless supported by her colleague who stated that he was present when these 

enquiries were conducted. 

 

The standard of proof that is applied to non-criminal complaints about the Police is the 

balance of probabilities. This test is used to assess the available evidence in order to reach a 

determination as to which version of events is more probable. Upon ultimate application of 

this test, I am presented with a greater weight of evidence that is contrary to your allegation. 

Accordingly, I do not uphold this allegation.” 

 

Our Conclusion on Complaint 2 

We conclude that Police Scotland handled this complaint to a reasonable standard. No 

further action is required in relation to this complaint. 
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Our Review of Complaint 3 

In addition to the documents referred to above, we have also been provided with a copy of the 

statement provided to the complaint enquiry by Constable E. 

 

We note from Constable E’s statement to the complaint enquiry that he provides a detailed 

account of the CCTV enquiries that he carried out at the direction of Constable D. Constable E is 

supported in his account by Constable D. We note, however, that neither Constables D or E 

makes any reference in their statements to making any enquiries into whether CCTV could be 

obtained from roads X or Y, which has not been raised with them by the enquiry officer, which we 

consider a shortcoming which goes to the crux of the applicant’s complaint.  It was the applicant’s 

position that this CCTV footage, if sought, could demonstrate that the specific allegation made by 

Mrs A was false. As such, it is our view that Chief Inspector G’s response should have provided 

the applicant with a full and transparent explanation whether consideration was given to obtaining 

footage from these areas and if not, why. 

 

In light of the above, we consider that: insufficient enquiry has been carried out into the applicant’s 

complaint; Chief Inspector G’s response does not address the crux of the applicant’s complaint; 

and the response is not well reasoned. We find, therefore, that this complaint was not dealt with to 

a reasonable standard. 

 

 

 

 

 

 

 

 

 

 

 

Complaint 4 
The applicant complained that Constable D missed opportunities for door to door enquiries. The 

applicant said in his statement of complaint that in respect of the alleged incident on 14 February 

2016, he remembers people passing on the street. He said the he could not “remember them … [but 

that they] had no reason to come over because nothing was happening”, despite the allegation made 

against him. The applicant also said in his statement that, at the time of the alleged incidents, Mrs A 

and Mr B’s property “did not have the extensive conifer view it has just now, the trees were not in 

bloom”, therefore a neighbouring property “would have a clear view into the drive and house”. It was 

the applicant’s belief that his neighbours should have been interviewed in relation to the alleged 

incident.  

Our Conclusion on Complaint 3 

We conclude that Police Scotland did not handle this complaint to a reasonable standard.  

We recommend that Police Scotland: 

(a) obtain a further statement from Constables D and E which address the crux of the 

applicant’s complaint; 

(b) reassess the applicant’s complaint in light of the information contained in those 

statements; and 

(c) provide the applicant with a further response which makes clear whether his complaint 

has been upheld, fully setting out the reasons for the decision reached and the evidence 

examined in reaching that decision. 
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Police Scotland’s Handling of Complaint 4 (upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 

 

“The subject officer [Constable D] stated that she considered door to door enquiries; 

however, did not conduct these. She provided rationale for this decision, stating that the 

allegation under investigation had taken place in locations that were not overlooked by 

neighbouring properties. She highlighted that the property where the incidents had taken 

place was set back some distance from the roadway and obscured by high hedges. She 

stated that in the course of her enquiry, no additional witnesses were established. She 

denied your allegation that she failed to carry out a thorough, independent investigation. 

 

A second officer [Constable E] has stated that door to door enquiries were considered; 

however, not conducted as it had been assessed that, owing to the location and layouts of 

the properties concerned, no other neighbouring properties could have witnessed the 

incident. He denied your allegation. Both the Crime Report and case submitted to the 

Procurator Fiscal have been examined. It has been established that neither contains details 

of door to door enquiries that were (or were not) completed. 

 

On review of the evidence, the subject officer has acknowledged that door to door enquiry 

was not carried out. She has supplied rationale for this decision, stating that whilst it was 

considered as an investigative avenue, it was her assessment that the geography of the 

locus where the incidents took place was such that no other properties/persons could have 

witnessed them. This rationale was reiterated by the second officer present. Again, this 

decision and rationale was not updated on the relevant Crime Report in a manner that would 

be expected. 

 

I have been advised that [Sergeant F] has visited your street and conducted a visual 

examination of the locus in question. With the distances involved between properties and the 

high trees/hedges etc it is understandable why officers formed the opinion that persons 

within neighbouring properties would not likely have witnessed any incident take place. 

However, it is my view that this opinion has been based largely on assumptions and did not 

take into account additional possibilities, for example that neighbours or other members of 

the public may have been nearby and witnessed incidents. It is obviously unclear what 

material impact, if any, these enquiries would have had upon [Constable D’s] investigation. 

Nevertheless, it is incumbent upon all officers investigating criminal allegations to check all 

available lines of enquiry, irrespective of how likely (or unlikely) they are to yield positive 

results. 

 

In the final analysis, it is my view that [Constable D] failed to pursue an available and 

relevant line of enquiry. Accordingly I uphold this allegation. On behalf of Police Scotland, I 

offer my full and sincere apologies.” 
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Our Review of Complaint 4 

The crux of the applicant’s complaint is that Constable D failed to carry out door to door enquiries 

in relation to the allegations made against him and his family by Mrs A. Constables D and E 

provided a rationale for this in their statements, however this was not recorded in the SPR or 

Constable E’s notebook. 

 

We note that Chief Inspector G has not addressed the applicant’s specific issue regarding the tree 

cover in place at his own and Mrs A’s properties at the time of the incidents. Despite this, Chief 

Inspector G has acknowledged that the decisions made with regards to door to door enquiries 

during the original enquiry were “based largely on assumptions” and that it was “incumbent upon 

all officers investigating criminal allegations to check all available lines of enquiry ”. On this basis, 

the applicant’s complaint was upheld and an apology was offered to the applicant. We also note 

that the Complaints Against the Police (CAP) Record states that Constable D was provided with 

corrective advice in respect of her failure to record her rationale for not carrying out these door to 

door enquiries. While Chief Inspector G’s response would have been strengthened if this had been 

explained to the applicant, we consider that appropriate steps have been taken to deal with this 

complaint. We find, therefore, that this complaint was dealt with to a reasonable standard. 

 
 

 

 

 

 

Complaint 5 
The applicant complained that Constable D missed opportunities to speak to other relevant 

witnesses. In his letter of complaint the applicant said that Constable D seemed “to have made no 

effort to seek any independent view” of the allegations made by Mrs A, “however [Constable D did] 

make time for an informal discussion with [Ms J] in a police car which appeared to provide information 

for the defence. It would seem that [Constable D] elected to disregard the detail of that discussion”. In 

his statement of complaint, the applicant also said that he had spoken with Sergeant F “about the 

meaning of a non-witness and understand the explanation. However I would like clarity of why [Child 

C and Ms K] weren’t used given their involvement [in the alleged incidents involving the applicant and 

his family]”. 

 

Police Scotland’s Handling of Complaint 5 (not upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 

 

“The subject officer [Constable D] stated that efforts were made to identify additional 

witnesses, including [Child C] and [Ms K]. She stated that given [Child C’s] age (8 years), 

consent of parents was required before proceeding with a statement. She stated that this 

consent was not granted. She also stated that upon speaking with [Ms K], it was established 

that she had not been present during any of the alleged incidents referred to in the charges 

Our Conclusion on Complaint 4 

We conclude that Police Scotland handled this complaint to a reasonable standard. No 

further action is required in relation to this complaint. 
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against you and your family. She [Constable D] stated that, accordingly, she [Ms K] was not 

regarded as a witness to the actual allegations against you. She [Constable D] stated that 

she nevertheless highlighted the involvement of both individuals to the Procurator Fiscal. She 

said that this was also the case for a third individual identified in the course of her enquiries. 

She stated that no additional witnesses to the allegations were established. She denied your 

allegation that she failed to carry out a thorough, independent investigation. 

 

Both the Crime Report and case submitted to the Procurator Fiscal have been examined. It 

has been established that the documents do not contain rationale as to why statements were 

not noted from certain individuals identified in the course of enquiries. The case submitted to 

the Procurator Fiscal, however, clearly highlights the role each of these ‘non witnesses’ 

played in the incident. 

 

On review of the evidence, the subject officer has acknowledged that statements were not 

taken from persons spoken to during the course of the enquiry. She has supplied rationale 

for this decision, stating that she had established that the individuals in question had not 

been present at the material time of the incidents. Again, this decision and rationale was not 

updated to the relevant Crime Report in a manner that would be expected. 

 

In your account, you also highlighted that you believed that a character reference should 

have been noted from [Ms K]. I can confirm that obtaining character references on behalf of 

accused persons is neither a requirement nor a recognised practice of Police Scotland. As 

has been highlighted above, the purpose of a Police investigation is to identify and bring to 

the attention of the Procurator Fiscal all evidence which has a material relevance to the 

allegation in question. 

 

Ultimately, having examined the case to [sic] the Procurator Fiscal, I am satisfied that the 

involvement of the individuals concerned did not amount to witnessing any of the specific 

allegations against you. I therefore do not uphold your complaint.” 

 

Our Review of Complaint 5 

Having reviewed the information contained in both the SPR and the four statements provided to 

Constable D by Mrs A, we note that these documents support Chief Inspector G’s position that Ms 

K was not present during any of the incidents in respect of which the applicant and his family had 

been charged. The SPR also supports Chief Inspector G’s response that no rationale has been 

recorded by Constable D for her decision not to obtain statements from specific individuals.  

 

However, we also note that in both the statements provided by Mrs A and the SPR, Ms J is 

referred to as having been present during the incident on 23 February 2016 in respect of which the 

applicant’s son was charged. Despite this, no statement was obtained from Ms J. Whether Ms J is 

the “third individual” referred to by Chief Inspector G in her response letter is unclear as this 

individual is not named. 
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The applicant alleges in his letter of complaint that Constable D had an “ informal discussion” with 

Ms J during her enquiries which uncovered information relevant for the defence of the applicant’s 

son. In her statement to the complaint enquiry, Constable D stated that Ms J “was spoken to as a 

potential witness in an allegation involving [the applicant’s son] however she claimed to have no 

knowledge of any wrong doing or confrontation between [the applicant’s son and Mrs A] and there 

was nothing to suggest that she would be a considered [sic] suspect at any point in the enquiry”. 

We note, however, that in the statements provided by Mrs A and in the SPR, on 23 February 

2016, Ms J is said to have entered the kitchen of the applicant’s property along with the applicant’s 

son and daughter “only minutes” after Mrs A saw the applicant’s son “gawping” from the living 

room window of the applicant’s property into Mrs A’s kitchen window. This is the incident for which 

the applicant’s son was charged. Ms J is also said to have been present in further incidents 

described by Mrs A later that day. We consider it a shortcoming in the complaint response that 

Chief Inspector G does not provide the applicant with a more detailed explanation for why a 

statement was not obtained from Ms J, instead concentrating solely on why statements were not 

obtained from Child C and Ms K. 

 

In light of the above, we consider that: Chief Inspector G’s response does not address the crux of 

the applicant’s complaint; the response is not supported by the material information available and 

is not well reasoned. We find, therefore, that this complaint was not dealt with to a reasonable 

standard.  

 

 
 

 

 

 

 

 

 

 
 

Complaint 6 
The applicant complained that Constable D used unnecessary measures in the detention of the 

applicant and his family. In his statement of complaint, the applicant said that he had been “friendly 

and polite” and “cooperative” when Constable D attended at his address to detain him and his family. 

The applicant also pointed out that, despite the apparent risk posed by the applicant and his family, his 

son was allowed to “put away gardening equipment, electric hedge trimmers, loppers and shears and 

also permitted to move two vehicles which were on the street back onto the drive” before he was 

placed in handcuffs. 

Our Conclusion on Complaint 5 

We conclude that Police Scotland did not handle this complaint to a reasonable standard.  

We recommend that Police Scotland: 

(a) carry out further enquiries to establish why a statement was not obtained from Ms J in 

respect of the allegations against the applicant’s son; and 

(b) provide the applicant with a fresh response which makes clear whether his complaint has 

been upheld, fully setting out the reasons for the decision reached and the evidence 

examined in reaching that decision. 
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Police Scotland’s Handling of Complaint 6 (not upheld by the police) 

Chief Inspector G responded to the applicant’s complaint as follows: 

 

“[Constable D] stated that the decision to handcuff you was in line with the terms of Section 

20(1) of the Police and Fire (Reform) Act 2012. She also stated that the decision to handcuff 

you (and your family) enabled her to maintain proper control and care of those in her custody 

in a manner that was proportionate. She also stated that having never encountered you (or 

your family members) personally, she formed the assessment that you posed an unknown 

level of risk. She stated that with the information available to her at the time, she believed the 

decision to handcuff you was proportionate, legal, accountable, necessary and ethical. She 

denied your allegation. 

 

The officer present with [Constable D] at the material time [Constable E] stated that the 

decision to handcuff you and members of your family who had been detained was 

proportionate to the circumstances. He stated that as you and your family members were an 

unknown risk, you were handcuffed to enable officers to maintain proper physical control. He 

stated that the application of handcuffs was also checked prior to removing you to a Police 

Station. 

 

Four other officers who were subsequently involved in assisting with transport to a Police 

Station, were identified. All four officers stated that they were not present at the time you and 

your family members were detained and that they had not been involved in the decision to 

handcuff you. 

 

Given the nature of your allegation, it is also important to have an understanding of the 

guidance and policy adopted by Police Scotland regarding the use of force. In a policing 

context, the use of force is defined as “strength, power, energy and includes anything that 

tends to produce an effect on the mind or will”. Police Scotland’s Use of Force Standard 

Operating Procedure dictates that any use of force should be the minimum amount 

necessary to accomplish the lawful objective concerned and, in adherence with the Human 

Rights Act 1998, must be proportionate, legal, accountable, necessary, and ethical in the 

circumstances. In Scotland, these criteria are utilised as the “reasonable test”. 

 

In line with this policy, all Police Scotland officers are required to undertake compulsory 

annual re-qualification in a National Officer Safety Training Programme. This training has 

strong emphasis on the appropriate use of force, aimed at minimising the risk to both the 

individual(s) concerned and Police Officers. 

 

No Police Force in the UK adopts a policy that every subject coming into custody will be 

handcuffed. The application of rigid handcuffs is a use of physical force, therefore it must be 

justified. The primary reason for handcuffing is safety. The use of rigid handcuffs is at the 

discretion of an individual officer, based on their judgement of the circumstances. 
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In terms of legislation, Section 20 Police Fire & Reform (Scotland) Act 2012 states that; 

 

(1) It is the duty of a constable 

 (a) to prevent and detect crime, 

 (b) to maintain order, 

 (c) to protect life and property, 

 (d) to take such lawful measures, and make such reports to the appropriate prosecutors, as 

 may be needed to bring offenders with all due speed to justice, 

 (e) where required, to serve and execute a warrant, citation or deliverance issued, or 

 process duly endorsed, by a Lord Commissioner of Justiciary, sheriff, justice of the peace 

 or stipendiary magistrate in relation to criminal proceedings, and 

 (f) to attend court to give evidence. 

(2) When taking lawful measures in pursuance of subsection (1)(d), a constable must take 

every precaution to ensure that a person charged with an offence is not unreasonably or 

unnecessarily detained in custody. 

 

It is accepted that in pursuance of the above legislative requirements, officers may use force 

to establish control of people and situation for the following reasons: 

 

 Self-defence/defence of others 

 To effect a lawful arrest 

 To prevent the escape of a prisoner 

 To prevent a crime being committed 

 To preserve order 

 

On review of the available evidence, the subject officer has acknowledged that you (and your 

family members) were handcuffed after being lawfully detained by her. She provided 

rationale for this decision, stating that you presented an unknown level of risk and that her 

actions were justified under Section 20 of the Police Fire and Reform (Scotland) Act 2012. 

This rationale was supported by the other officer present at the time of your detention. 

 

Your specific allegation stated that the decision to handcuff you and your family members 

was “unnecessary”. When examining the issue of necessity, any officer using force 

(irrespective of level) must consider if the same lawful objective could be achieved using a 

lower level of force. It is important to understand that two officers confronted with the same 

set of circumstances may react differently. They may select different force options, each of 

which they perceived to be appropriate and reasonable for them. It is for each officer to 

justify their individual course of action. The overriding principle is that any force used by 

officers must never be excessive. Any force used must be reasonable based on the 

individual person’s perception of the threat that they are immediately facing. 

 

Whilst it is evident that your detention may have been effected without handcuffing taking 

place, I am ultimately satisfied that the level of force used in your lawful detention was 

reasonable. I am also satisfied that the subject officer, supported by the evidence her [sic] 
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colleague, has provided sound rationale for her decision to handcuff you and your family 

members. Accordingly, I do not uphold this allegation.” 

 

Our Review of Complaint 6 

We note from the statements provided to the complaint enquiry by Constables D and E that 

Constable D makes no reference within her statement to the handcuffing of the applicant’s family, 

referring only to her reasons for her decision to handcuff the applicant. While Constable E refers to 

“[the applicant] and his family” when discussing the decision to handcuff the applicant, his wife, his 

son and his daughter, he does not refer to his assessment of the risk posed by each member of 

the family individually. We agree with Chief Inspector G’s position that the use of handcuffs can be 

a reasonable option for officers who determine that a person being detained presents an unknown 

risk. However, given that the application of handcuffs is a use of force and a means by which an 

individual is deprived of their liberty, in our view it is not sufficient for the same blanket explanation 

to be provided in relation to four separate individuals, especially when some of those individuals 

have not been accused of violent or even aggressive conduct towards the alleged victims.  

 

We note from Chief Inspector G’s response that, despite conceding that it was “evident that your 

detention may have been effected without handcuffing taking place”, Chief Inspector G’s position 

was that Constable D had “provided sound rationale for her decision to handcuff you and your 

family members”. In our view this position is contradictory. According to the provisions of the Use 

of Force SOP, in order for a use of force to be justified, it must be “proportionate, legal, 

accountable, necessary and ethical” (emphasis  added). Therefore, if it was possible for the 

detention of the applicant and his family to be effected by means other than handcuffs, and 

therefore the use of handcuffs were not necessary, the use of handcuffs cannot be considered 

justified in this case. Consequently, the basis for Chief Inspector G’s conclusion that Constable D 

provided a sound rationale for her decision to handcuff the applicant and his family is unclear. 

 

In addition, it is unclear why, if the applicant and his family were considered an unknown risk, the 

applicant’s son was allowed to put away a range of electrical and bladed garden tools and move 

two motor vehicles from the street onto the driveway of the applicant’s property before being 

placed in handcuffs, as alleged by the applicant. This issue has not been addressed by Constable D 

in her statement to the complaint enquiry, nor has it been raised with her by the enquiry officer, or 

addressed by Chief Inspector G in her response letter. All of which we consider significant 

shortcomings which go to the crux of the applicant’s complaint.  

 

In light of the above, we consider that: insufficient enquiry has been carried out into the applicant’s 

complaint; Chief Inspector G’s response does not address the crux of the applicant’s complaint; 

the response is not supported by the material information available and is not well reasoned. We 

find, therefore, that this complaint was not dealt with to a reasonable standard. 
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What happens next 
We have made four recommendations, which should be implemented within two months of the date of 

this report. We will continue to liaise with Police Scotland until we consider that the recommendations 

have been implemented. 

 

Ann McGruer 

Review Officer 

Ilya Zharov 

Head of Reviews & Policy  

 

 

 

Our Conclusion on Complaint 6 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

We recommend that Police Scotland: 

(a) reassess the applicant’s complaint in light of the observations made in this report; and 

(b) provide the applicant with a fresh response which:  

 addresses the complaint in respect of each member of the applicant’s family who was 

handcuffed individually,  

 considers and responds to the applicant’s submission that, prior to being handcuffed,  

his son was allowed to put away his tools and move two family vehicles despite being 

considered an “unknown risk”, and   

 makes clear whether his complaint has been upheld, fully setting out the reasons for 

the decision reached and the evidence examined in reaching that decision. 


