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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, as amended 

(“the Act”), we examine the manner in which non-criminal complaints about the police have been dealt 

with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then use this to 

review how the complaint was dealt with by the police and we reach a conclusion on whether the 

complaint was handled to a reasonable standard. In carrying out our review, we consider factors 

such as: 

 

 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material information 

available; 

 whether the police adhered to the relevant policies, procedures and legal provisions in dealing 

with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their service, that 

these measures were adequate and implemented. 

 

Finally, where we deem appropriate, we give reconsideration directions, make recommendations 
and identify learning points for the police. 
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Executive Summary 

The complaints in this case arose after the applicant was informed he was a suspect in a criminal 

investigation. 

 

The Complaints 

We have reviewed the handling of three complaints, namely:  

 

1. that an inspector informed the applicant he was the subject of a criminal investigation but did 

not inform him of the nature of the allegation; 

2. that the same inspector did not allow the applicant to make a response after informing him that 

he was a suspect; and 

3. that an investigation into the contents of a USB stick held by the applicant was malicious and 

a repeat of a 2011 investigation into possession of the same material. 

 

Police Scotland’s Decision 

Police Scotland did not uphold any of the applicant’s complaints. 

 

Our Findings 

We have found that Police Scotland handled one of the applicant’s complaints to a reasonable 

standard but not so two of the complaints.  

Consequently, we have made recommendations to address the shortcomings in Police Scotland’s 

handling of the complaints. 

Our recommendations should be implemented by Police Scotland within two months of the date of 

this report. 
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Background 

The applicant is a serving officer with Police Scotland who has previously been the subject of 

misconduct proceedings. Following the misconduct proceedings against him, the applicant raised 

an employment tribunal claim against the police in 2014. On 30 November 2017 the applicant 

provided the solicitors acting on behalf of Police Scotland with a USB drive containing a large 

volume of files, including police reports, as evidence in support of his case.  

 

While on duty on 23 March 2018 the applicant was advised by his supervisor, Sergeant A, that 

officers from Police Scotland’s Professional Standards Department (PSD) would be attending to 

speak with the applicant. Inspector B and Sergeant C thereafter attended and informed the 

applicant they were investigating him in relation to a criminal allegation. A report was subsequently 

submitted by Inspector B to the Criminal Allegations About the Police Division (CAAPD) on 9 April 

2018 for consideration of prosecution. The applicant was informed that no proceedings were being 

taken by the Procurator Fiscal in respect of this allegation on 31 August 2018. 

 

The applicant submitted his complaints to Police Scotland in writing on 12 December 2018. 

Sergeant D was appointed as the enquiry officer and a heads of complaint form was completed on 

21 January 2019. A written response was provided to address the applicant’s complaints by Chief 

Inspector E on 23 April 2019.  

 

 

Complaint 1 
The applicant complained that on 23 March 2018, Inspector B informed him that he was the subject of 

a criminal investigation but did not advise him what the nature of the allegation against him was. 

 

The applicant stated that on enquiring with Inspector B several times, he was informed that it was “to 

do with a tribunal” but nothing further was disclosed. 

 

Police Scotland’s Handling of Complaint 1 (not upheld by the police) 

Chief Inspector E outlined the applicant’s complaint and the statements provided by Inspector B, 

Sergeant C and Sergeant A who was also present at the time. 

 

Chief Inspector E advised that Sergeant A supported the applicant’s position that Inspector B did 

not inform the applicant of the nature of the allegation and further that Inspector B told the 

applicant that he had been asked only to inform the applicant that he was the subject of a criminal 

complaint. Chief Inspector E stated that according to Sergeant A, Inspector B appeared unaware 

of what the allegations were and was unprepared for the applicant’s reaction. 

 

Chief Inspector E explained that Inspector B denied the allegation and stated that he had told the 

applicant that he was under investigation for an alleged breach of the Data Protection Act 1998 

(DPA), which the applicant had intimated he was aware of. Chief Inspector E added that Inspector 

B’s position was supported by Sergeant C. 
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Chief Inspector E stated that although the applicant’s account was supported by Sergeant A, 

Inspector B was supported by Sergeant C and he was therefore presented with two equally 

conflicting versions of events. Chief Inspector E concluded that he was unable to determine which 

account was more credible than the other and he therefore did not uphold the complaint. 

 

Our Review of Complaint 1  

From our assessment of the statements provided by Sergeant A, Inspector B, Sergeant C and the 

applicant, we can confirm that these have been accurately reflected by Chief Inspector E in his 

response.  

 

As outlined within Police Scotland’s Standard Operating Procedures on Complaints about the 

Police (“the Complaints SOP”), the balance of probabilities test must be applied to determine all 

non-criminal complaints. This is a test that is used to assess the available evidence in order to 

determine which version of events is considered to be more probable. As highlighted in the 

response, there are two witnesses that state that the applicant was informed that the criminal 

allegation was in connection with a breach of the DPA. This is directly in contrast to the applicant’s 

and Sergeant A’s position and we therefore agree that there are an equal number of witnesses in 

support of, and against the applicant’s contention. 

 

The crux of this complaint is that the applicant was not informed of the nature of the criminal 

allegation in respect of which he was a suspect. Accordingly, we consider that Chief Inspector E 

was justified in concluding that he is presented with two equally weighted accounts and not 

upholding the complaint. We consider that the response is supported by the available information 

and is adequately reasoned.  

 

 

 

 

 

 

 

 

Complaint 2 

The applicant complained that after being informed he was the subject of a criminal allegation on 23 

March 2018, Inspector B refused to note his response. 

 

The applicant provided that although Inspector B advised him that he should first seek either legal 

advice or advice from the Scottish Police Federation (SPF), when the applicant insisted he would still 

like to make a response, Inspector B refused and told him that there was no facility for him to do so. 

Our Conclusion on Complaint 1 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

No further action is required. 
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Police Scotland’s Handling of Complaint 2 (not upheld by the police) 

The response stated that Sergeant A’s account supported that Inspector B had refused to note the 

applicant’s reply. Chief Inspector E explained that Sergeant A said he advised the applicant it may 

not be in his interests to make a reply but after the applicant continued to request that he wanted 

to do so, Inspector B left the room to seek guidance on the matter and on returning, he informed 

the applicant that he had been advised not to note the applicant’s response. 

 

In outlining Inspector B’s position, Chief Inspector E stated that: Inspector B acknowledged that 

the applicant “wanted to say something”; that in response Inspector B advised him to take advice 

before providing a statement; and Inspector B advised that if the applicant still wanted to make a 

statement after obtaining advice, he could email this at a later time. The response also advised 

that Sergeant C said he shared Inspector B’s views on the matter and that Inspector B reiterated 

to the applicant a number of times that he should consider his options and thereafter provide a 

statement to Inspector B if he wished. 

 

Chief Inspector E assessed that while it was not disputed by any party that the applicant had said 

he wanted a response noted, Inspector B had provided his rationale that he had advised the 

applicant to seek advice before making a statement. Chief Inspector E stated that Inspector B was 

supported by Sergeant A and Sergeant C in this regard and he was again presented with two 

conflicting versions of events and he could not, on balance, determine who was more credible. 

The complaint was not upheld.  

 

Our Review of Complaint 2 

Following our review of the statements provided to inform the complaint enquiry, we can confirm 

that these were accurately reflected in the response. Specifically, no party disputed that the 

applicant had made a request for a reply to be noted by Inspector B and further, all parties 

present, including the applicant, agreed that Inspector B informed the applicant he should seek 

advice prior to providing a statement at a later time. In our view, the crux of the applicant’s 

complaint is that Inspector B refused to take or note the applicant’s response at that specific time. 

In that regard, Chief Inspector E’s rationale and application of the balance of probabilities test is 

flawed as all of the available evidence supports that Inspector B did in fact decline to note the 

applicant’s reply. 

 

The issue that the complaint enquiry had to consider was whether Inspector B’s refusal to take the 

applicant’s response - if he was happy to provide one without the benefit of legal advice - was 

reasonable and in line with relevant protocols. In this regard, we consider that the enquiry should 

have established under what protocol or in line with which Standard Operating Procedure or 

legislation was Inspector B requested to visit the applicant and advise him that he was a suspect 

in a criminal enquiry. This would have allowed Chief Inspector E to assess whether the visit itself 

and the level of information provided to the applicant was appropriate, and whether the applicant 

should have been afforded any specific rights as a suspect, including a right to reply.  
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For the reasons aforementioned, we consider that the response is not adequately reasoned and 

the level of enquiry undertaken is insufficient. Accordingly we conclude that this complaint was not 

handled to a reasonable standard. 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

Complaint 3 

The applicant complained that the investigation by Inspector B and PSD in 2018 regarding an alleged 

breach of the DPA was malicious and in response to the applicant’s employment tribunal claim. 

 

The applicant stated that at least some of the material which was held on a USB stick and produced 

as evidence in connection with his employment tribunal case, had in fact been in his possession for a 

number of years and police were already aware of this as he was investigated and cleared for 

possessing the same material in 2011. 

 

Police Scotland’s Handling of Complaint 3 (not upheld by the police) 

Chief Inspector E outlined that the applicant made a freedom of information request to Police 

Scotland which revealed that Inspector B was investigating the content held on the USB stick 

produced as evidence for his tribunal claim. Chief Inspector E stated that it was the applicant’s 

position that some of the material was provided to the applicant by a solicitor appointed by the 

SPF and police were already aware of this in 2011. 

 

The response advised that Inspector B stated he was appointed as an investigating officer by PSD 

in respect of the applicant’s alleged breach of the DPA on 10 February 2018. Chief Inspector E 

relayed Inspector B’s position that he did not know the applicant, that he was not aware of any 

investigation history regarding the applicant, and that Inspector B believed there was an inference 

of criminality from his initial assessment of the applicant’s possession of the documents and how 

these were obtained. 

 

Our Conclusion on Complaint 2 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

We recommend that Police Scotland conducts further enquiry and reassesses the complaint 

taking cognisance of our observations above. Specifically, further enquiry should establish 

the relevant legal provisions or procedures in terms of which Inspector B was requested to 

visit the applicant and inform him of the ongoing criminal investigation. The enquiry should 

consider whether the visit was appropriate in all the circumstances and if it was, consider 

what information the applicant should have been provided with and whether he was entitled 

to respond, and have his response formally noted.  

 

A further letter should thereafter be issued to the applicant explaining, with reference to all 

supporting information, whether the complaint is upheld or not upheld. 
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Chief Inspector E stated that Inspector B denied the allegation and stated that an impartial 

investigation was undertaken taking full account of exculpatory evidence. Chief Inspector E 

advised that from review, the report submitted to CAAPD supported that the investigation 

concerned an allegation that took place on 30 November 2017 when the applicant provided the 

USB drive to a solicitor.  

 

Our Review of Complaint 3 

We can confirm that the response accurately reflects the content of Inspector B’s statement in 

relation to this complaint.  

 

We have also considered the report submitted to CAAPD by Inspector B on conclusion of his 

investigation. The report details that Inspector B was appointed as the investigating officer in 

respect of the applicant’s alleged breach of section 55 of the DPA and a number of Police 

Scotland’s Standard Operating Procedures (SOPs), on 10 February 2018. The report states that 

the enquiry was instigated by PSD on 6 February 2018, after the USB drive was passed to a 

senior solicitor within Police Scotland’s legal department for review. The report further documents 

that the USB drive was found to contain 314 files which comprised various crime reports, incident 

reports, witness statements, prisoner processing records, Scottish Intelligence Database logs 

amongst various other sensitive material held on Police Scotland’s systems.   

 

The crux of the applicant’s complaint is that Police Scotland were aware that the applicant was in 

possession of this information for a number of years, that the applicant was already investigated in 

relation to the same allegation in 2011, and he was cleared of wrongdoing at that time. The 

response to the applicant by Chief Inspector E did not consider the investigation undertaken in 

2011 and did not establish whether that investigation related to the same, or a similar allegation. 

The response did not consider the applicant’s contention that the information on the USB stick was 

in his possession for a number of years and that Police Scotland were aware during that time that 

the applicant was in possession of this information. The applicant alleged that the investigation 

undertaken by Inspector B was malicious in so far as it was, in the applicant’s view, a direct 

consequence of the applicant raising an Employment Tribunal case against Police Scotland. 

These issues have not been addressed by the complaint enquiry or the final response issued to 

the applicant.  

 

On this basis, we conclude that insufficient enquiries have been undertaken in relation to this 

complaint, and the final response does not address the crux of this complaint.  
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What happens next 

We have made two recommendations. These should be implemented within two months of the date of 

this report. We will continue to liaise with Police Scotland until we consider that the recommendations  

have been implemented. 

 

Aisha Hussain 

Review Officer 

Ilya Zharov 
Head of Reviews & Policy 

Our Conclusion on Complaint 3 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

We recommend that Police Scotland conducts further enquiry taking into consideration our 

observations above. In particular, Police Scotland should assess whether the investigation 

undertaken in 2011 was in relation to the same or similar allegations, and if so, whether 

Inspector B should have been aware of the scope, extent and the outcome of the 2011 

investigation whilst undertaking an investigation in 2018. The further enquiry should also 

establish all of the relevant facts in order to address the applicant’s concerns  that Police 

Scotland were aware of the information in the applicant’s possession before 30 November 

2017. 

 

A further response should thereafter be provided to the applicant, taking the findings of the 

further enquiry into consideration, and providing a clear explanation for any determination 

reached.  


