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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, as amended 

(“the Act”), we examine the manner in which non-criminal complaints about the police have been dealt 

with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then use this to 

review how the complaint was dealt with by the police and we reach a conclusion on whether the 

complaint was handled to a reasonable standard. In carrying out our review, we consider factors 

such as: 

 

 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material information 

available; 

 whether the police adhered to the relevant policies, procedures and legal provisions in dealing 

with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their service, that 

these measures were adequate and implemented. 

 

Finally, where we deem appropriate, we give reconsideration directions, make recommendations 
and identify learning points for the police. 
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Executive Summary 

 

The Complaints 

The complaints in this case arose following the applicant’s arrest and detention in police custody on 14 

February 2019. 

 

We have reviewed the handling of nine complaints, namely that:  

 

1. two officers did not allow the applicant to wash his hands; 

2. the same two officers did not allow the applicant to change his footwear; 

3. the officers refused to allow the applicant to secure his home following his arrest; 

4. the applicant was not afforded his rights as an arrested person; 

5. the applicant was not afforded his right to a solicitor; 

6. the applicant was subjected to a strip search without a valid reason; 

7. without the power to do so, officers took samples of the applicant’s DNA, took his fingerprints 

and photograph; 

8. a sergeant was abusive to the applicant and called him a thief; and 

9. officers unnecessarily asked the applicant questions about his intention to harm himself or 

someone else. 

 

Police Scotland’s Decision 

Police Scotland did not uphold any of the applicant’s complaints. 

 

Our Findings 

We have found that Police Scotland complaints 1, 2, 3, 4 5, 7 and 9 to a reasonable standard but 

not so complaints 6 and 8. 

Consequently, we have given a reconsideration direction in relation to complaint 6 and made a 

recommendation in relation to complaint 8 to address the shortcomings in Police Scotland’s 

handling of those complaints. We have reiterated two learning points that we have made 

previously in relation to the retention of CCTV footage and cross-referencing complaints made by 

the same applicant.  We have also identified a third learning point about sharing learning from 

complaints effectively. 

Our reconsideration direction, recommendation and learning points should be completed by Police 

Scotland within two months of the date of this report.  
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Background 

The applicant was arrested from his home address on 14 February 2019 in relation to an 

outstanding apprehension warrant. The applicant was taken into police custody pending his 

appearance at court. 

 

On 31 March 2019, the applicant submitted complaints about the arresting officers (Constables A 

and B) and about various aspects of his time in police custody. Inspector C was appointed to 

investigate the complaints. Inspector C met with the applicant on 14 May 2019 in order to obtain a 

statement from him. The applicant did not provide a statement. Inspector C therefore identified the 

heads of complaint from the content of the applicant’s correspondence. Chief Inspector D wrote to 

the applicant on 8 August 2019 to notify him of the outcome of the complaint enquiry.  

 

Complaints 1, 2 and 3 
The applicant complained that, at the time of his arrest,  Constables A and B:  

 

(1) did not allow him to wash his hands;  

(2) did not allow him to change his footwear; and  

(3) did not allow him to secure his home. 

 

Police Scotland’s Handling of Complaints 1, 2 and 3 (not upheld by the police) 

Police Scotland recorded a single complaint and provided a single response that encompassed 

the three different elements of the complaint.  

 

Chief Inspector D stated in the complaint response that Constables A and B had provided 

statements to address the applicant’s allegations. He referred to the statements as follows: 

 
“Both officers' statements provide that they attended at your home address on 14th February 2019 
to arrest you in relation to an outstanding apprehension warrant that was in force.  

 
[Constable A] explained to you that as you were an arrested person you would need to go to [the 
police office]  with the officers.  
 
Complaint 1 

“At this time, whilst still standing at your front door, [you] asked if you could wash your hands. The 

officers explained to you that you could but that they would need to accompany you whilst you 

washed as you were under arrest. The officers describe that you refused to let [them] into your 

house and stated that washing your hands now did not matter.” 

 

Complaint 2 

“The officers then describe that you stated to them that you wanted to change your shoes. The 

officers again agreed to your request but explained to you that they would need to accompany you 

into the property for this to take place. Again you stated that this now did not matter before walking 
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out your front door, closing it behind you. [Constable A] noted that you were wearing footwear at 

this point.” 

 

Complaint 3 

“The officers then handcuffed you to the front in the stacked position which is standard protocol. 

[Constable B] then asked you if you wanted your house secured to which you stated that you did 

not want to. Both officers formed the opinion that given you did not want them in your house and 

that you did not want your property secured as there was another person within the property. The 

officers then placed you in the rear of the marked police vehicle and you were conveyed to [the 

police office].  

 

After you were booked in at the Custody Centre the officers took it upon themselves to proactively 

check on your home address to ensure the security was intact. The officers describe that as they 

drove past your home address they observed that the livingroom lights which were illuminated at 

the time of your arrest were now off. Both officers formed the opinion that someone else had been 

within the property at the time of your arrest.” 

 

Conclusion 

“I agree with the course of action taken by the officers as once you were informed you were under 

arrest you were no longer free to go about your business freely and the officers have correctly 

exerted a level of control regarding your movements 

 

Whereas you were entitled to refuse the officers entry into your house, as you were an arrested 

person it would have been completely inappropriate and acting against Police Scotland's Standard 

Operating Procedures for the officers to have allowed you to walk into your house unaccompanied 

and outwith their control. In view of the statements provide (sic) by  [Constables A and B] and the 

lack of any other evidence relating to what occurred within your home address I consider this 

allegation to be not upheld. 

 

Our Review of Complaints 1, 2 and 3 

Complaints of this nature are assessed on the balance of probabilities. That is, the enquiry officer 

must take into account all available information to determine which version of events is considered 

to be more probable. Where the evidence is equally weighted, the complaint will not be upheld. 

 

The only sources of information available to Police Scotland in relation to complaints 1, 2 and 3  

were the applicant’s complaint submissions and the statements provided by Constables A and B. 

We can confirm that the officers’ accounts in respect of each of the complaints were accurately 

referenced in the complaint response.   

 

Chief Inspector D did not specifically state whether he preferred the officers’ position over that of 

the applicant. However, the complaint response reads as though he did (particularly in relation to 

complaints 1 and 2) as he explained why it would have been appropriate for the officers to take the 

approach that they described.   
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We agree that the officers’ accounts for all three complaints are plausible. The information 

recorded in the complaint case file confirms that the complaints were not upheld because there 

was no other information available in relation to events at the applicant’s home address that could 

be taken into account. Chief Inspector D also alluded to this point in the concluding sentence of  

the complaint response.    

 

We consider that, in the absence of other information that would either support or undermine the 

applicant’s account or the position of the officers, it was appropriate and in line with the relevant 

procedures not to uphold complaints 1, 2 and 3. Therefore, although the complaint response could 

have provided more clarity as to why the complaints were not upheld, we are satisfied from the 

information in the complaint case file that the balance test was appropriately applied on this 

occasion. We therefore conclude that the complaints were handled to a reasonable standard.  

 

 

 

 

 

 

 

 

 

 

Complaint 4 

The applicant complained that, once at the police office, he was not afforded his rights as an arrested 

person. 

 

Police Scotland’s Handling of Complaint 4 (not upheld by the police) 

Chief Inspector D provided the following response: 
 
“National Custody System (NCS) records have been scrutinised and record that through the 
assistance of the interpreter you were indeed afforded your rights as an arrested person and that 
you requested to have a private consultation with the duty solicitor [which] was arranged by the 

Custody staff on duty at the time.  
 
CCTV footage has been reviewed from the Charge bar area at [the police office] and clearly 
shows [Constable E] asking you the Rights of an Arrestee questions via a three way telephone 

conference call with an [interpreter] and yourself. During this process which took 55 minutes to 
complete and despite the assistance of an interpreter you were observed to be obstructive, 
uncooperative, awkward and refused to engage. It is clear from the custody records and CCTV 
that you were offered by [Constable E] to have a reasonably named person informed of your arrest 

and you declined this.  
 

In view of the foregoing I am satisfied that you were afforded your rights as an arrested person 

and I consider this allegation to be not upheld.” 

 

Our Conclusion on Complaints 1, 2 and 3 

We conclude that Police Scotland handled these complaints to a reasonable standard. 

 

We recommend that Police Scotland records complaints 1, 2 and 3 separately as it may have 

been possible to reach different findings on each aspect of the complaint. 
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Our Review of Complaint 4 

Police Scotland was unable to provide the CCTV footage that is referenced in the complaint 

response as it had been accidentally destroyed. Nonetheless, information contained in the 

applicant’s custody record indicates that the applicant was afforded his right to have a reasonably 

named person informed of his arrest and also his right to have a solicitor notified.   

 

In that regard, the custody record shows that the ‘rights of accused’ part of the custody procedure 

commenced at 02:41 hours on 14 February 2019 but was not completed until 04.40 hours as it 

proved difficult to source an interpreter. Sergeant F provided further detail about this issue in his 

statement. He confirmed in both his statement and in the custody record that communication was 

eventually facilitated through telephone contact with an interpreter who was based abroad. The 

custody record also documents that the applicant declined his right to have a reasonably named 

person informed of his arrest but wished to have a solicitor notified. Based on the documentary 

evidence, which indicates that the ‘rights of accused’ process was completed, it would have been 

appropriate ‘on balance’ not to uphold the complaint. We therefore consider that the complaint was 

handled to a reasonable standard. 

 

 

 

 

 

 

 

 

 

 

 

Complaint 5 
The applicant complained that he was not afforded his right to a solicitor. 

 

Police Scotland’s Handling of Complaint 5 (not upheld by the police) 

Chief Inspector D provided the following response: 
 

“National Custody System (NCS) records have been scrutinised and record that through the 

assistance of the interpreter you were indeed afforded your rights as an arrested person and that 

you requested to have a private consultation with the duty solicitor, [which] was arranged by the 

Custody staff on duty at the time.  

 

CCTV footage has been reviewed from the Charge bar area at [the police office] and clearly 

shows [Constable E] asking you the Rights of an Arrestee questions via a three way telephone 

conference call with an [interpreter] and yourself. During this process which took 55 minutes to 

complete and despite the assistance of an interpreter you were observed to be obstructive, 

uncooperative, awkward and refused to engage.  

Our Conclusion on Complaint 4 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

In relation to loss of the CCTV, we have re-issued a learning point at the end of this report 

which stresses the importance of good records management in the complaint handling 

process. The learning point was originally issued to Police Scotland in June 2019. 
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[The Custody Sergeant (Sergeant F)] states that about 0500 hours all the booking in procedures 

was (sic) completed with yourself. During your rights you had requested to have a private 

consultation with the duty solicitor. 

 

NCS records record that a message was left by [Sergeant F] on the [solicitors’] answer phone 

'Custody wishes to speak with solicitor, however due to language barrier may only be able to be 

facilitated when at [court as] interpreter has been organised for then. Solicitor requested to call 

[the police office] to discuss’.  

 

In view of the statement provided by [Sergeant F], the CCTV clearly showing you being asked if 

you wanted a solicitor contacted and the narrative documented in the NCS record I consider this 

allegation to be not upheld.” 

 

Our Review of Complaint 5 

All parties agree that the applicant asked to consult a solicitor. The question, therefore, is simply 

whether custody staff complied with that request. 

 

The complaint response accurately explained the information contained in the custody record and 

also referred to Sergeant F’s statement, both of which explained that Sergeant F had left a 

message for the duty solicitor. On that basis, we consider that it was appropriate ‘on balance’ not 

to uphold the applicant’s complaint and conclude that it was handled to a reasonable standard. 

 

 

 

 

 

 

 

 

Complaint 6 

The applicant complained that he was subjected to a strip search without a valid reason. 

 

Police Scotland’s Handling of Complaint 6 (not upheld by the police) 

Chief Inspector D responded as follows: 
 

“CCTV footage from the Charge bar area at [the police office] has been reviewed and clearly 

shows you to be obstructive, uncooperative, awkward and refused (sic) to engage with Custody 

Staff when asked basic questions relating to your identity etc. This continued for some 

considerable time with you refusing to answer any questions relating to the Vulnerability 

Assessment, which is required for Custody Staff to establish a suitable care plan for you for the 

duration of your time in Police custody.  

Our Conclusion on Complaint 5 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

No further action is required in this connection. 
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[Sergeant F] states that as a result of your refusal to cooperate or provide details, your 

unexplained changeable behaviour, the inability to establish or identify any vulnerability issues 

identified you as an unknown risk and as a result he authorised that you were subjected to a strip 

search and placed in anti-ligature clothing for your and everyone's safety. 

 

NCS entries documented by [Sergeant F] clearly record the rationale for you being strip searched. 

I consider that [Sergeant F] was justified in having you strip searched due to you being an 

unknown risk. This was necessary to ensure you had nothing on your possession that could harm 

you or anyone else. In making a determination it is reasonable therefore, for [Sergeant F] to have 

treated you as a prisoner at risk of suicide, as there was no other way of reassuring him otherwise. 

In order to mitigate against any suicide risk, the Custody Sergeant is justified in having you strip 

searched and providing you with anti-ligature clothing which was the case.  

 

In view of the statement provided by [Sergeant F] and the CCTV footage clearly showing you 

being non cooperative / obstructive I agree that you presented as an unknown risk. For your 

ongoing care and welfare and that of the custody staff on duty at that time I am content that you 

were strip searched and consider this allegation to be not upheld.” 

 

Our Review of Complaint 6 

In December 2019, we conducted a separate complaint handling review, which related to 

complaints by the same applicant about a previous period in police custody in April 2017 

(PIRC/00168/17 refers). On that occasion, the applicant had also been subject to a strip search. 

He was deemed to be an unknown risk as he had not answered the vulnerability questions and 

there was no previous information about him recorded on police systems. The Chief Inspector who 

responded to the 2017 complaints (on 22 August 2018) found that a strip search was not justified 

and upheld the applicant’s related complaints. Her rationale on that occasion was that the 

applicant: 

 

a) presented well and was not under the influence of substances; 

b) was not on any police systems and therefore had no warning markers. (The Chief Inspector 

explained that she would have expected to see a marker for either drugs or concealing on a 

previous record); 

c) was not detained in relation to a drugs offence or an offence where it could be reasonably 

considered that he was concealing something about his person; 

d) does not have English as a first language and it was therefore reasonable that he may not 

readily answer vulnerability questions; and 

e) was in custody for the first time. Accordingly he could have been nervous and not 

understand police processes, which would be compounded by the language barrier. 

 

In relation to the current complaint, we recognise that there is some inconsistency in the 

applicant’s use of English and at times he can communicate in English very well. Sergeant F 

documented in the custody record that an interpreter would be provided for any legal processes, 

but that the applicant’s command of English was deemed to be comprehensive enough for the 
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custody booking process. That assessment, combined with the fact that the applicant had been in 

custody on previous occasions, means that points d) and e) above are less relevant than they 

were in 2017. However, points a) to c) still seem to apply as drugs, concealing items and/or 

warning markers were not mentioned in the rationale for conducting the strip search on 14 

February 2019. Furthermore, Sergeant F said in his statement that Constable C had confirmed 

that the applicant was sober, compliant and had no PNC markers.  

 

It is evident from the 2019 custody record that Sergeant F referred to the applicant’s previous 

custody notes. He recorded that the applicant’s behaviour on 14 February 2019 was the same as 

it was on 6 April 2017. The justification for conducting a strip search on both dates is also broadly 

the same. Accordingly, the findings for complaint 6 seem to be at odds with Police Scotland’s 

findings for the 2017 complaints.   

 

We therefore conclude that the complaint was not handled to a reasonable standard.    

 

We have identified two learning points at the end of this report in connection with cross-

referencing complaints that are made by the same person, and effectively cascading any learning 

that has been gleaned as the result of a complaint enquiry.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Complaint 7 

The applicant complained that, without the power to do so, officers took his DNA, fingerprints and 

photograph.   

 

The applicant stated in his complaint email that it was not necessary to take samples from him as he 

had been arrested in connection with a road traffic offence and was not under investigation. 

 

Police Scotland’s Handling of Complaint 7 (not upheld by the police) 

Chief Inspector D provided the following response: 

Our Conclusion on Complaint 6 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

Under section 35(7) of the Act, a reconsideration direction is given to Police Scotland. In 

reconsidering this complaint, Police Scotland must reassess all of the available information 

relating to the applicant’s period in police custody and reach a well-reasoned position as to 

whether the strip-search was justified on 14 February 2019.  

 

If the complaint remains not upheld, Police Scotland must be able to demonstrate how the 

circumstances in February 2019 differed from those of April 2017 to the extent that it was 

possible to reach different findings for the two sets of complaints. 
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“[Sergeant F] states that you questioned why your samples were required and he informed you 
that all arrested people had their samples taken even for Apprehension Warrants. [Sergeant F] 

states that you initially refused to have your samples taken but then provided a DNA sample and 
photograph, however whilst attempting to obtain your fingerprints you continued in your non co-
operative manner by pulling your hand away, curling up your fingers and then deliberately applying 
so much pressure onto the livescan screen that your fingerprints kept smudging and being 

declined by the livescan machine. [Sergeant F] concludes his statement by stating that due your 
obstructive conduct and non-compliance you was (sic) returned to your cell. NCS entries 
documented by [Sergeant F] also record that DNA and fingerprints were taken from you but you 
refused to comply with having your fingerprints obtained.  

 
As you had been arrested in relation to a live Apprehension Warrant legislation exists that allows 
officers to take fingerprint impressions, photograph and DNA samples. This is contained within the 
Criminal Procedure (Scotland) Act 1995, Section 18.  

 
The practice of taking such impressions and samples is necessary, as it enables the police to 
confirm the identity of those who are arrested. It also alerts the police if a prisoner's fingerprints or 
DNA have been found in relation to another crime. This allegation is not upheld.”  

 

Our Review of Complaint 7 

Section 18 of the 1995 Act enables the police to obtain samples, if deemed appropriate by a 

constable, having regard to the circumstances of the suspected offence. In practice, samples may 

be collected for evidential purposes to assist in the investigation of the suspected offence, or for 

identification and crime detection purposes. Samples collected for identification and crime 

detection purposes are often referred to as criminal justice samples. The current legislation does 

not distinguish between criminal justice and evidential samples.  

 

Chief Inspector D stated in the complaint response that it is necessary to take fingerprints and 

DNA samples in order to confirm the identity of an arrested person and for the purposes of cross -

reference. To consider Chief Inspector D’s position, we have viewed the guidance provided to 

officers in the Arrest, Fingerprint and DNA Standard Operating Procedures (SOPs), which were in 

use in February 2019.1 Although there are some occasions when it is not strictly necessary to 

obtain a further DNA sample i.e. where a permanent record already exists, the guidance 

documents support that the officers acted in line with established procedures by seeking 

fingerprints and DNA samples from the applicant as his status was that of an arrested person.  

 

The procedures also provide that persons arrested for the majority of offence types should be 

photographed. The applicant was arrested on an apprehension warrant and not for the road traffic 

offence that he said had led to the warrant being issued. Arrest in such circumstances would fall 

into the category of offence where a photograph is required.  

 

We consider that Chief Inspector D was justified in not upholding the complaint as samples were 

obtained from the applicant in accordance with the relevant police procedures.  For that reason, 

                                              
1 See Appendices I, II and III 



C O M P L A I N T  H A N D L I N G  R E V I E W  R E P O R T    

 

 

1 1  

and as Chief Inspector D informed the applicant that the samples were taken under the terms of 

the 1995 Act, we conclude that the complaint was handled to a reasonable standard.   

 

 

 

 

 

 

 

 

 

Complaint 8 
The applicant complained that Sergeant F was abusive towards him and called him a thief. 

 

Police Scotland’s Handling of Complaint 8 (not upheld by the police) 

Chief Inspector stated the following in the complaint response: 

 

“[Sergeant F] has provided [Inspector C] with a statement which highlights that he engages with 
every person who enters the custody centre in a friendly, pleasant and courteous manner so as to 

treat everyone with fairness, dignity and respect. He adds that on the odd occas ions, after 
reviewing all the circumstances, when lawfully arrested people deliberately act in a belligerent or 
uncooperative manner he is required to take a more stern approach in his role as the custody 
supervisor to ensure that all information is relayed to them in the most appropriate terminology and 

language.  
 
[Sergeant F] concludes by stating that at no point was he abusive or disrespectful towards you or 
did he state or infer to you or any member of staff that you were a thief or criminal, however he did 

inform you that he knew you speak English and that your arrest was lawful as an Apprehension 
Warrant for your arrest had been issued at [the relevant] Court.  
 
CCTV footage from the Charge bar area at [the police office] has been reviewed and at no time is 

[Sergeant F] or any other officer heard to be abusive to you. Similarly at no point is [Sergeant F] 
heard to call you a ‘thief' nor is he seen to display bullying tactics either verbal or non-verbal 
towards you.  
 

There are a number of occasions where [Sergeant F] is seen on CCTV to converse with yourself 
whilst standing at the open cell door or through the cell hatch, however there is no audio recording 
facility covering the cell corridor or individual cells at [the police office] and therefore what is being 
said cannot be heard.  

 

In view of the foregoing and in the absence of any other evidence to the contrary I consider this 

allegation to be not upheld.” 

 

Our Conclusion on Complaint 7 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

No further action is required in this connection. 
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Our Review of Complaint 8 

Sergeant F was the only member of custody staff who provided a statement in relation to this 

complaint. We can confirm that its content has been accurately explained in the complaint 

response.   

 

Constables A and B were present in the custody area of the police office initially. However their 

statements related to their own dealings with the applicant and did not comment on Sergeant F’s 

manner. We would normally expect Police Scotland to obtain statements from all officers or police 

staff who may have witnessed Sergeant F speaking to the applicant.  

 

That said, we acknowledge that CCTV footage is often the best source of evidence. As CCTV with 

an audio facility was available from the charge bar area of the police office, we understand why 

statements were not obtained from other officers or police staff who were present in that area. 

However, part of the applicant’s complaint related to comments that he said were made when he 

was in his cell and during the strip search. Police Scotland explained that footage from the cell 

area did not contain audio. It would, therefore, have been prudent to obtain statements from any 

officers or staff who were present when Sergeant F spoke to the applicant at his cell.  As the 

complaint enquiry was insufficient in that respect, we conclude that the complaint was not handled 

to a reasonable standard. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Complaint 9 
The applicant complained that officers unnecessarily asked him questions about his intention to harm 

himself or someone else.  

 

Police Scotland’s Handling of Complaint 9 (not upheld by the police) 

Chief Inspector D stated: 

 

Our Conclusion on Complaint 8 

We conclude that Police Scotland did not handle this complaint to a reasonable standard. 

 

We recommend that Police Scotland seeks further accounts from any officers and police staff 

who were present when the applicant was being booked into custody or who were present 

when he was strip searched.  The statements should explain whether the officers/police s taff 

heard Sergeant F speak to the applicant and address, specifically, whether Sergeant F acted 

in the manner the applicant described or referred to the applicant as a thief or a criminal. 

 

Police Scotland should then provide the applicant with a further response to this complaint. 

The further response should refer to the additional statements and provide a clear rationale 

for whatever outcome is reached. 
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“CCTV review and NCS records confirm that these questions were indeed asked of you.  

 

The relevant standard operating procedure for the care and welfare of prisoners states, the 'Risk 

Assessment Question Set' is a format of questions that custody staff should ask everyone brought 

into police custody. Included in this list of questions are the following:  

 

• Have you ever attempted self-harm or suicide?  

 

• Do you have any thoughts at this time of self-harm or suicide?  

 

These questions are intended to ensure that every prisoner has the appropriate care plan to suit 

their needs and must be asked of everyone, regardless of how they may present at the charge 

bar. It is mandatory and directly following the guidance to officers set out in the Prisoner Care and 

Welfare Standard Operating Procedure, that all custody staff booking in prisoners at the charge 

bar must ask these questions.  

 

This allegation is not upheld.” 

 

Our Review of Complaint 9 

Chief Inspector D’s response explains why the applicant was asked about his mental health. The 

response is comprehensive and reflects Police Scotland’s custody procedures. It is evident that 

the questions that the applicant objected to form an important part of the risk assessment process 

that officers are required to complete for each person who is brought into police custody.  

Accordingly, we consider that it was appropriate not to uphold the applicant’s complaint.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Our Conclusion on Complaint 9 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

No further action is required in this connection. 

Learning Point 1 
 
Police Scotland should ensure that hard copy materials such as CCTV footage, which are 

gathered during a complaint enquiry, are properly logged and stored at the conclusion of the 

enquiry. This will ensure that the materials can be retrieved at a later stage should further 

scrutiny be required. Ensuring that all relevant materials can be independently assessed 

during any subsequent review process will serve to improve public confidence in both Police 

Scotland’s complaint handling processes and the ability of the PIRC to provide effective 

oversight. 
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Learning Point 2 
 
Police Scotland should ensure that a suitable system is in place centrally which allows staff to 

cross-refer complaints that are made by the same applicant. This approach would help to 

identify areas of overlap and prevent decisions being reached in different cases that could be 

viewed as contradictory 

 

This learning point was originally issued in September 2019 following a separate complaint 

handling review for the same applicant (PIRC/00507/18 refers). The response to the 

complaints reviewed in this report pre-dates our learning point. Nonetheless, we re-iterate the 

learning point in light of the different approaches that seem to have been taken in relation to 

the applicant’s custody complaints from 2017 and 2019.   

 

 

Learning Point 3 
 
Police Scotland’s complaint handling procedures state that the complaints process should be 

used as a means of learning in order to contribute to continuous improvement in service 

delivery. 

 

Complaint 6 in this report is an example of learning not being shared effectively. This likely 

contributed to the repetition of the same set of circumstances, involving the same member of 

the public being subjected to the same treatment which, by August 2018, Police Scotland had 

determined was disproportionate. The previous complaint was upheld and Police Scotland 

decided to assess the custody sergeant’s conduct in terms of misconduct provisions. Had the 

previous complaint findings been highlighted to custody staff, it is possible that such 

repetition could have been avoided. 

 

We therefore make the point that Police Scotland should ensure that a suitable system is in 

place to ensure that any learning identified during a complaint enquiry is effectively cascaded 

to relevant staff. 
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What happens next 

We have given a reconsideration direction, made a recommendation and identified three learning 

points. These should be addressed within two months of the date of this report. We will continue to 

liaise with Police Scotland until we consider that the reconsideration direction, recommendation, and 

learning points have been completed/implemented. 

 

Lynn McCord 

Review Officer 

 

Jacqui Jeffrey 
Senior Review Officer 
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Appendix I 

 

Extracts from Police Scotland’s Criminal Justice (Scotland) Act 2016 (Arrest Process) Standard 

Operating Procedure 

 

12.5 Fingerprinting, Photographing and DNA Sampling of Custodies  
 

12.5.1 Section 18 of the Criminal Procedure (Scotland) Act 1995 provides that the police may take, 
where it is considered appropriate, fingerprints, palm prints and other prints and impre ssions from 

external parts of the body from anyone who is arrested under Section 1 2016 Act.  
 

 
12.5.3 Photographing of Custodies 

  

All persons arrested as an Officially Accused or Not Officially Accused for a crime or offence listed in 

Groups 1 to 5 are to be photographed. Refer to the Crime Group Classification document for a list of 

crimes or offences listed in Groups 1 to 5 for further guidance.  

 

12.5.4 DNA Samples  

 
A DNA sample is to be taken from all persons arrested under Section 1 Act as an Officia lly Accused or 

Not Officially Accused for a crime or offence 
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Appendix II 

 

Extracts from Police Scotland’s Fingerprints Standard Operating Procedure 

2. Arrested Persons  
 
2.1 Section 18 of the Criminal Procedure (Scotland) Act, 1995 amended by the Crime an d Punishment 
(Scotland) Act 1997 Section 47 (1) and the Criminal Justice (Scotland) Act 2016 empowers a 

constable, or at a constable’s direction a Police Custody and Support Officer (PCSO):  
 

‘where a person has been arrested and is in custody to take from the person, or require the person to 
provide him with, such physical data as the constable may, having regards to the circumstances of the 

suspected offence in respect of which the person has been arrested reasonably consider it appropriate 
to take’.  

 

2.2 This effectively means the taking of fingerprints, palm prints or any print or impression, of an 

external part of the body, via ink and paper or created by a device approved by the Secretary of State 

(Livescan). 

 

2.4 Fingerprints and palm prints should be taken from all persons arrested for all crimes, including 

juveniles, each time they are apprehended. 

 they are to be charged for.  
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Appendix III 

 

Extracts from Police Scotland’s DNA Sampling and Retention Standard Operating Procedure 

4. Criminal Justice (CJ) Sampling  
 
4.1 Section 18 of ‘the 1995 Act’ relates to the taking of relevant physical samples, including DNA, and 
applies to individuals who have been arrested and are in custody.  

 
4.2 Subject to the content of the detailed note in paragraph 4.5 below, a DNA CJ sample must be 

taken from any individual, over the age of criminal responsibility in Scotland, who has been arrested for 
a matter which may lead to or has already resulted in a report for the consideration of:  

 

 a Children’s Hearing;  

 the Procurator Fiscal (PF); or  

 the matter is concluded by the issue a Police Fixed Penalty Notice (FPN).  

 

4.3 The legislation provides powers for the taking of samples from individuals who are compliant and 

the taking of certain samples from individuals who refuse to comply. 

 

4.4 Section 18(6A) of ‘the 1995 Act’, allows a Constable, or at a Constable's direction, a Police 

Custody and Security Officer (PCSO), to take from the inside of a compliant person's mouth by 

means of swabbing, a sample of saliva or other material. 

 

4.5 Guidance on Sampling Procedures for Mouth Swabs can be found in Appendix ‘D’ and guidance 

on Sampling from Non-Compliant Individuals can be found in Appendix ‘E’.  

 

Note: It is not necessary to take a DNA CJ sample from an individual who already has a profiled 

'convicted' sample on the DNA database as this sample is retained indefinitely. A check of an 

individual's Criminal History Record will indicate if they are recorded as DNA 'C'. Be aware that any 

other marker other than DNA 'C' means that any DNA profile for this individual is only temporarily 

held and may subsequently be deleted; therefore unless the record indicates DNA 'C', a further CJ 

sample must be taken if the subject has been arrested and charged. This status should have no 

impact on any decision to take from the subject an Evidential DNA Sample.  

 

 

 


