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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, as amended 

(“the Act”), we examine the manner in which non-criminal complaints about the police have been dealt 

with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then use this to 

review how the complaint was dealt with by the police and we reach a conclusion on whether the 

complaint was handled to a reasonable standard. In carrying out our review, we consider factors 

such as: 

 

 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material information 

available; 

 whether the police adhered to the relevant policies, procedures and legal provisions in dealing 

with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their service, that 

these measures were adequate and implemented. 

 

Finally, where we deem appropriate, we give reconsideration directions, make recommendations 
and identify learning points for the police. 
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Executive Summary 

The complaints in this case arose after the applicant was reported to the police for sending 

unwanted messages and turning up at his daughter’s home uninvited. 

 

The Complaints 

We have reviewed the handling of three complaints, namely:  

 

1. that the applicant was wrongfully arrested; 

2. that the applicant should not have been searched or strip-searched; and 

3. that the applicant’s laptop and mobile phone were seized and not returned. 

 

Police Scotland’s Decision 

Police Scotland did not uphold any of the applicant’s complaints.  

 

Our Findings 

We have found that Police Scotland handled all the applicant’s complaints to a reasonable 

standard.  

 

We have however identified a learning point. 
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Background 

On 9 December 2018, the applicant was reported to the police for allegedly sending his daughter 

persistent unwanted messages and attending her home address uninvited. As a result, the 

applicant was arrested by Constables A and B on suspicion of stalking under section 39 of the 

Criminal Justice and Licensing (Scotland) Act 2010 (“the 2010 Act”). 

 

On arrival at the police station, a search of a box in the applicant’s possession revealed numerous 

items suspected to be controlled substances and drugs paraphernalia. A strip-search was carried 

out and, following interview, the applicant was charged under section 39 of the 2010 Act and 

section 5(2) of the Misuse of Drugs Act 1971 (“the 1971 Act”), which relates to possession of 

controlled drugs. The applicant was charged also with resisting arrest. The applicant’s box, laptop, 

mobile phone and other items were seized as productions. 

 

The applicant submitted his complaints about the police on 21 December 2018. Sergeant C was 

appointed as the enquiry officer and a statement was obtained from the applicant by telephone on 

10 January 2018. The applicant also confirmed the heads of complaint during the call. A written 

response was issued to the applicant by Chief Inspector D dated 5 February 2019.    

 

Complaint 1 
The applicant complained that he was subject to wrongful arrest by police.  

 

Police Scotland’s Handling of Complaint 1 (not upheld by the police) 

Chief Inspector D outlined that, following the report in respect of the applicant’s conduct, officers 

noted a number of witness statements which gave them reasonable grounds for suspecting that 

the applicant had committed an offence under section 39 of the 2010 Act. 

 

Chief Inspector D explained that the power of arrest without warrant is granted to an officer under 

section 1 of the Criminal Justice (Scotland) Act 2016 (“the 2016 Act”). She further stated that the 

custody sergeant authorised the applicant’s arrest in terms of sections 7 and 14 of the 2016 Act, 

under which the custody sergeant must be satisfied that an offence has been committed and that 

keeping the person in custody is necessary and proportionate.  

 

Chief Inspector D stated that, following the applicant’s admissions regarding the offence, his status 

was changed to ‘officially accused’ and he was thereafter cautioned and charged. Chief Inspector 

D concluded that, on the basis of the evidence available, the complaint was not upheld. 

 

Our Review of Complaint 1  

We have examined: the police incident log; the telephone note by Sergeant C dated 10 January 

2019, which comprises the applicant’s statement; statements provided by Constables A and B; 

and various witness statements obtained in connection with the stalking allegation.  
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In terms of section 39 of the 2010 Act, a person commits the offence of stalking where they 

engage in a course of conduct that causes another person to suffer fear or alarm, with the 

intention of causing fear or alarm or knowing that their conduct would likely cause fear or alarm.  

  

The incident log and witness statements support: that the applicant was reported to the police 

regarding his alleged persistent contact with his daughter; that the content of the messages had 

frightened his daughter; and that there were concerns that the applicant had threatened to remove 

his daughter from the country. Both Constables A and B confirmed that messages and emails sent 

by the applicant to his daughter were viewed prior to arresting the applicant. Constable A stated 

that it was deemed proportionate and necessary to trace and arrest the applicant based on 

positive identification by a number of witnesses and there being reasonable grounds for 

suspecting that he had committed an offence. 

 

The evidence available supports that Constables A and B had reasonable grounds to suspect that 

the applicant had committed an offence and thus were justified in utilising their power of arrest. 

Accordingly, we consider that Chief Inspector D’s decision not to uphold the complaint was in line 

with the relevant legislation and the material information available. We find therefore that the 

complaint was handled to a reasonable standard.  

 

 

 

 

 

 

 

 

 

 

Complaint 2 
The applicant complained that he should not have been searched or strip-searched following his 
arrest. 
 

Police Scotland’s Handling of Complaint 2 (not upheld by the police) 

Chief Inspector D stated that section 48 of the 2016 Act provides officers with the power to search 

on arrest. Chief Inspector D outlined that, on arriving at the police station, the box in possession of 

the applicant was suspected to contain controlled substances in terms of the Misuse of Drugs Act 

1971 and, as a result, the custody sergeant authorised a strip-search. Chief Inspector D stated 

that the applicant had also advised Sergeant C, when he obtained the applicant’s statement of 

complaint, that the box had contained “weed”.  

 

Chief Inspector D stated that, in line with Police Scotland’s Standard Operating Procedure on the 

Care and Welfare of Persons in Police Custody (“the Custody SOP”), the strip-search was 

Our Conclusion on Complaint 1 

We conclude that Police Scotland handled this complaint to a reasonable standard.  

 

No further action is required in this connection. 
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authorised by Sergeant E and undertaken within a cell. Chief Inspector D concluded that, having 

considered the evidence available, the complaint was not upheld.  

 

Our Review of Complaint 2 

As stated by Chief Inspector D, officers are empowered under section 48 of the 2016 Act to search 

an arrested person who has not yet been charged with an offence. Additionally, section 23 of the 

1971 Act grants officers the power to conduct a search if they reasonably suspect that a person is 

in possession of controlled drugs. The Custody SOP provides that: “in the interests of officer 

safety and the safety of the prisoner, as well as for the preservation of evidence, prisoners must 

be searched at the time of apprehension”.  

 

In respect of the subsequent strip-search, statements from Constables A and B, Sergeant E and 

the applicant all support that a strip-search was ordered after officers became aware of the 

contents of the box in the applicant’s possession when he was conveyed to the police station. 

Sergeant E stated that he ordered the strip-search as the applicant was suspected to be in 

possession of controlled substances. 

 

We have examined the police crime report and the prosecution report sent by the police to the 

Procurator Fiscal, and both support that the contents of the box included what appeared to be 

controlled drugs and paraphernalia, and that various such items were logged as productions. As 

the evidence available supports that both a standard search and strip-search were warranted in 

the circumstances, we consider that Chief Inspector D was justified in not upholding the complaint 

and that her response was in line with the relevant legislation. We find therefore that the complaint 

was handled to a reasonable standard. 

 

 

 
 

 

 

 

 

 

Complaint 3 
The applicant complained that his laptop and mobile phone should not have been taken from him 
and had not been returned. 

 

Police Scotland’s Handling of Complaint 3 (not upheld by the police) 

Chief Inspector D stated that the applicant’s laptop and phone were seized by the arresting 

officers as productions. Chief Inspector D explained that a production was defined as something 

which had a connection with the crime or offence under investigation, and that officers were 

empowered to seize such articles under common law. 

Our Conclusion on Complaint 2 

We conclude that Police Scotland handled this complaint to a reasonable standard.  

 

No further action is required in this connection. 
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Chief Inspector D stated that the decision as to when to return or dispose of a production lay with 

the Procurator Fiscal, and that this decision would normally be made once criminal proceedings 

had concluded. Having considered the evidence available, Chief Inspector D concluded that the 

complaint was not upheld. 

 

Our Review of Complaint 3 

Police Scotland’s Standard Operating Procedure on Productions (“the Productions SOP”) provides 

the same definition of a production as Chief Inspector D did in her response, and states that only 

essential items should be seized and any seizure must be justified.  

 

Statements from the applicant and the officers support that the laptop was seized when he 

attended at the police station with this item in his possession. The incident log, crime reports and 

officers’ statements further support that a warrant was granted by a sheriff for a search to be made 

of the applicant’s abode to recover his mobile phone. Constable A stated that the applicant’s 

phone may “contain crucial evidence and would be required to be found and seized as a 

production”. Constable B provided that the applicant’s laptop and phone were lodged as 

productions pertinent to the stalking charge. As mentioned in complaint 1, both officers stated that 

they had viewed the electronic communications sent by the applicant to his daughter. Given the 

officers’ accounts and the nature of the stalking allegation, the seizure of the items appears to 

have been justified on the evidence available. Chief Inspector D’s response would have been 

strengthened significantly had it contained a consideration similar to this. 

 

In respect of the applicant’s contention that the items in question had not been returned, Chief 

Inspector D’ response was supported by the Productions SOP, which outlines that productions 

must not be returned to the owner without prior consultation and authority from the Procurator 

Fiscal where they are of intrinsic value and could potentially be altered if returned. Unless 

otherwise instructed by the Procurator Fiscal or the Court, productions should be disposed of at 

the conclusion of criminal proceedings. At the time of Chief Inspector D’s response, a trial date 

was awaited in respect of the charges against the applicant.  

 

Although Chief Inspector D’s brief response would have been greatly enhanced by being more 

detailed, her decision not to uphold the complaint was nevertheless in line with the relevant 

protocol and the material information available. Accordingly, we find on balance that the complaint 

was handled to a reasonable standard. 

 

 
 

 

 

 

 

 

 

Our Conclusion on Complaint 3 

We conclude that Police Scotland handled this complaint to a reasonable standard.  

 

No further action is required in this connection. 
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Learning Point 

The Custody SOP outlines that, where a strip-search is deemed necessary, the search must 

be authorised by an officer ranked sergeant or above and the justification for the search must 

be recorded on the National Custody System (NCS).  

 

The NCS record provided to us by Police Scotland in the applicant’s case does not document 

the reason for the strip-search or who authorised it. Indeed, the NCS record makes no 

mention of a strip-search having taken place and refers only to the “standard” search that 

was undertaken. Similarly, the prosecution report provided to us by Police Scotland 

documents only that the applicant underwent “a standard cursory search”.   

 

Being required to undergo a strip-search will generally constitute an interference with an 

individual’s rights under Article 8 of the ECHR. Accordingly, it is crucial and in the interests of 

all parties that the rationale for conducting such a search is recorded fully and 

contemporaneously. 

 

Police Scotland may wish to remind the officers involved in the applicant’s case of these 

requirements. 
 


