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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, 
as amended (“the Act”), we examine the manner in which non-criminal complaints 
about the police have been dealt with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then 
use this to review how the complaint was dealt with by the police and we reach a 
conclusion on whether the complaint was handled to a reasonable standard. In 
carrying out our review, we consider factors such as: 
 
 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material 
information available; 

 whether the police adhered to the relevant policies, procedures and legal 
provisions in dealing with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their 
service, that these measures were adequate and implemented. 

 
Finally, where we deem appropriate, we give reconsideration directions, make 
recommendations and identify learning points for the police. 
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Executive Summary 

The complaints in this case arose following the applicant being charged with road traffic offence and 

the matter proceeding to trial in Justice of the Peace Court.  

 

The Complaints 

We have reviewed the handling of three complaints, namely that:  

 

1. an officer failed to attend court as a defence witness after being lawfully cited by a police 

sergeant; 

2. an officer contacted the Procurator Fiscal and discussed a case that she was cited for as a 

defence witness; and 

3. the same officer failed to attend court as a defence witness after being lawfully cited by a 

sheriff officer. 

 

Police Scotland’s Decision 

Police Scotland did not uphold any of the applicant’s complaints.   

 

Our Findings 

We have found that Police Scotland handled complaints 2 and 3 to a reasonable standard but not 

so complaint 1.   

 

Consequently, we have made one recommendation to address the shortcomings in Police 

Scotland’s handling of complaint 1. In summary, we recommend that Police Scotland re-assess 

complaint 1, taking into consideration the legal advice provided by Legal Services and consider 

whether Sergeant B should have identified the issues in relation to the citation.  

 

Our recommendation should be implemented by Police Scotland within two months of the date of 

this report. 
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Background 

The applicant was issued with a Notice of Conditional Offer of Fixed Penalty for a speeding 

offence in May 2017. He failed to comply with this and the case went to court where he chose to 

represent himself. In order to assist with his defence, the applicant served citations on two serving 

police officers – none of whom were involved in the case or known to the applicant – as a defence 

witnesses. 

 

One of the officers contacted the applicant when he received the citation and explained that he 

would be on annual leave and therefore, the applicant excused him.  

 

Police Scotland’s position was that the citation had not been served properly and did not appear to 

be lawful. On this basis, Constable A liaised with her supervisor and the Procurator Fiscal and was 

advised that there was no requirement to attend court. 

 

Constable A was subsequently cited by a Sheriff Officer to attend court on 25 October 2018 as a 

defence witness. However, she was again advised not to attend after Police Scotland’s legal team 

liaised with a staff member of the Scottish Court Service. 

 

Despite Constable A not attending court, the trial went ahead and the applicant was found guilty of 

the charge libelled against him.  

 

The applicant made a complaint on 10 July 2018 using Police Scotland’s online form. The 

complaint was initially resolved by frontline resolution by Sergeant B. However, the applicant 

submitted another complaint form on 29 July 2018 at which point the complaint was re-opened 

and allocated to Sergeant C. The applicant confirmed the heads of complaint with Sergeant C on 

11 November 2018. Chief Inspector D thereafter wrote to the applicant in response to his 

complaints on 21 November 2018.  

 

Complaint 1 

The applicant complained that Constable A failed to attend court as a defence witness 
after being lawfully cited by Sergeant B. 

 

Police Scotland’s Handling of the Complaint (not upheld by the police) 

In his response, Chief Inspector D summarised the applicant’s position highlighting that he sent 

the citation to Sergeant B to be served on Constable A. He said that Sergeant B forwarded the 

applicant’s email to Constable A and highlighted that this would be classified as electronically 

served. 

 

Chief Inspector D continued by stating that electronic citations are competent in limited 

circumstances. He highlighted Sections 141(3A) and (5A) of the Criminal Procedure (Scotland) Act 

1995 which states that electronic citations are competent if they are sent on or on behalf of the 

prosecution or on behalf of the accused’s solicitor. Chief Inspector D stated that given the 
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applicant sent the citation on his own behalf, neither of these sections made the citation 

competent. He further advised that there were no other bases for electronic citations and 

therefore, neither the applicant nor Sergeant B correctly cited Constable A to attend court. 

 

Chief Inspector D continued by stating that there were a number of issues noted within the citation 

dated 5 July 2018. He highlighted that it is a requirement in terms of Section 140(2) of the Criminal 

Procedure (Scotland) Act 1995 that the citation is in the “form prescribed by Act of Adjournal or as 

nearly as may be in such form”.  

 

Chief Inspector D said that the citation was not signed by the person serving it and it did not 

identify the designation of the person serving it which are both required by the Act of Adjournal. He 

also said that Constable A’s citation did not specify whether it was a Sheriff Court or Justice of the 

Peace and that the date of the service was incorrect.  

 

Chief Inspector D concluded that given that the citation was incorrectly served and the format of it 

failed to comply with the Act of Adjournal, the citation was deemed not legally served and not 

legally binding. He stated that Constable A was therefore instructed not to attend court by 

Inspector E. He did not uphold the complaint.   

 

Our Review  

Police Scotland has provided us with: the applicant’s statement of complaint; Constable A’s 

statement; Inspector E’s statement; and a copy of the citation which was intended for Constable A. 

 

In the applicant’s statement of complaint, he said that he had received information from a third 

party that Constable A had information which may aid his defence and therefore, he took the 

advice from the Sheriff Clerk’s office in relation to citing witnesses and intended to email the 

citation accordingly. The applicant said that Sergeant B contacted him and requested that the 

applicant send the citation to him for service. The applicant’s position is that Constable A was 

lawfully cited, not by him but by Sergeant B. He continued that the citation was not signed by him 

prior to emailing it to Sergeant B. The applicant also stated that he can cite anyone who is relevant 

to the case and although Constable A had no knowledge of the specific case, it was her 

knowledge of the procedure which was relevant. 

 

Constable A stated that on 25 June 2018, she picked up an email dated 22 June 2018 from 

Sergeant B which included a PDF attachment of a form citing her to appear at a trial on summary 

complaint. She said that the form was addressed to her but incorrectly dated 22 July 2018, citing 

her to attend court on 5 July 2018 to provide evidence for the defence. Constable A said that the 

form did not identify whether the case was to be heard in the Sheriff or Justice of the Peace court 

and there was no handwritten signature. She said that in her experience, it did not appear to be an 

official document and in her view, it had been created on a home computer. Constable A said that 

she had no knowledge of the applicant or the case against him and said there was no hardcopy of 

the citation in her correspondence tray as Sergeant B had alluded in his email to her. She said that 

she reported the citation to her senior management and Inspector E advised her that the citation 

was not legal and she was to ignore it. 



C O M P L A I N T  H A N D L I N G  R E V I E W  R E P O R T    

 

 

5  

 

Inspector E advised in his statement that he had received an email from Constable A in relation to 

the citation. He said that Constable A had no knowledge of the reasons for being called but 

understood that she was being asked to provide defence evidence in a speeding trial. Inspector E 

stated that Constable A had not been precognosed and said that in the email Constable A sent, it 

highlighted that another officer had also been cited but that he had contacted the Procurator 

Fiscal’s office who advised him not to attend. Inspector E said given the information he had 

available at the time, he told Constable A not to attend court as the document was not an official 

citation, legal process had not been followed and he also said that “we were not about to give 

evidence against our colleagues”. 

 

Having examined the citation which was served, we note that there are various administrative 

errors as Chief Inspector D highlighted in his response. However, given the applicant had emailed 

this to Sergeant B in the first instance, we consider that Sergeant B had an opportunity to highlight 

the errors to the applicant and ensure that the information on the citation was correct. We also 

consider that there was ample opportunity to contact the applicant before the trial diet to advise 

him that the officer was not planning to attend court. In addition, we observe that it was Sergeant B 

who invited the applicant to email his citation to him for service. Chief Inspector D highlighted that 

the relevant legislation in respect of electronic citations focuses on citations sent by the prosecutor 

or the accused’s solicitor. It is of note that the legislation does not provide any separate 

mechanism for citation of witnesses by the accused, in similar circumstances to the applicant, who 

is not legally represented during criminal proceedings.  

 

However, most importantly, Chief Inspector D’s response to this complaint focused primarily on 

the applicant’s failure to serve a citation in the prescribed form and in accordance with the 

established procedures. Notably, Sergeant C sought advice on this issue from the legal 

department, and part of the advice given was quoted in the final response letter in relation to 

complaint 3 below. However, it is concerning that the same advice indicated that the argument of 

whether the citation was “legal” or “lawful” was irrelevant in relation to this complaint. This is 

because by accepting and acknowledging the citation, Police Scotland cured many procedural 

irregularities caused by the applicant’s failure to follow the correct procedures and observe the 

correct format of the citation form. It further stated that it is a decision for the presiding Justice of 

the Peace whether to excuse the officers from complying with their citation. Accordingly, the final 

response letter to the applicant appears to contradict the advice received by Sergeant C during the 

complaint enquiry. 

 

For the reasons given above, we are not satisfied that Chief Inspector D’s response is supported 

by the material information available. Consequently, we are not satisfied that this complaint was 

handled to a reasonable standard. 
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Our Conclusion on Complaint 1 

We conclude that Police Scotland did not handle this complaint to a reasonable standard.  

 

We recommend that Police Scotland consider whether Sergeant B should have identified 

issues in relation to the format of the citation and the manner of service. They should re-

assess the complaint taking into consideration the advice provided by Police Scotland’s legal 

department and come to a determination on whether it was appropriate for Inspector E to 

instruct Constable A not to attend court.  

 

 

 

 

 

 

 
 

 
 

 

Complaint 2 

The applicant complained that an officer contacted the Procurator Fiscal and discussed 
a case in which she was cited as a defence witness.  

 

Police Scotland’s Handling of the Complaint (not upheld by the police) 

Chief Inspector D stated that Constable A contacted the Procurator Fiscal’s office on 5 July 2018 

to seek clarification on the legalities of the citation. He said that Constable A did not discuss the 

case as she was not aware of the salient points of the applicant’s case and there is no evidence to 

suggest this was prejudicial to the applicant’s case. The complaint was not upheld. 

 

Our Review  

In the applicant’s statement of complaint, he said that he wished to complain about Constable A 

for contacting the prosecution and discussing his case before she was called to give evidence. 

The applicant stated in an email dated 30 August 2018 that Constable A discussing the case with 

the Procurator Fiscal is similar to a Police Officer cited as a prosecution witness contacting a 

defence agent to discuss a case. 

 

Constable A advised in her statement that she was unaware of the applicant’s case. She said that 

she contacted the Procurator Fiscal on 5 July 2018 out of courtesy to explain the situation. She 

said that she was advised that the case was going to be adjourned in any event due to a Crown 

witness not being there. 

 

The applicant has provided us with a letter he received from the Crown Office and Procurator 

Fiscal Service (COPFS). Having examined the letter, the position of COPFS is that there was no 

discussion of any evidence with the police.  

 

We have to acknowledge that Constable A had no involvement whatsoever in the applicant’s 

criminal case and was only cited as a defence witness to speak about the procedural matters in 

respect of speed detection devices. On this basis, it is evident that Constable A had no knowledge 

of the facts and circumstances of the case or the applicant. Indeed Constable A’s position is that 
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Our Conclusion on Complaint 2 

We conclude that Police Scotland handled this complaint to a reasonable standard. No 

further action is required in this connection. 

 

initially she was not sure why she was cited as a witness at all. In these circumstances, taking all 

of the available evidence into consideration, we agree with Chief Inspector D’s conclusion that the 

contact and discussion with the Procurator Fiscal was not in any way prejudicial to the applicant or 

the ongoing proceedings. 

 

In our view, Chief Inspector D’s response is supported by the material information available. 

Consequently, we are satisfied that this complaint was handled to a reasonable standard.  

 

 

 

 
 
 

Complaint 3 

The applicant complained that Constable A failed to attend court as a defence witness 
after being lawfully cited by a Sheriff Officer. 

 

Police Scotland’s Handling of the Complaint (not upheld by the police) 

Chief Inspector D stated that Constable A was cited by a Sheriff Officer to attend the trial however, 

written representations were made to the court by Police Scotland’s legal team and they instructed 

her not to attend. Chief Inspector D stated that Police Scotland wrote to the court to enquire about 

the relevance of Constable A as a witness and the legalities of her attending. He said that the 

applicant was asked about Constable A’s relevance to the case by Sergeant C when he was 

noting a statement from him; however, the applicant would not disclose any information as to her 

relevance as he believed it would be prejudicial to the case. 

 

Chief Inspector D highlighted that the court advised Police Scotland: 

 

“Citations should be raised as a preliminary matter prior to the trial commencing, where both 

parties will require to address the Justice on whether or not the individuals in question would be in 

a position to give competent and relevant evidence at trial. If it is deemed that they cannot give 

competent and relevant evidence then the Justice has the power to excuse the witness from 

complying with their citation and the trial proceeds as normal”.  

 

He continued by stating that the Sheriff Clerk Legal Team advised Police Scotland that Constable 

A should not attend the trial to allow the preliminary matter to be argued. He said that Police 

Scotland were advised that the Justice would be directed towards two cases: HM Advocate v 

McDonald (1989) JC 44 and Scottish Ministers v Stirton (2009) SCLR 541 which deal with similar 

instances. Chief Inspector D said that the Police were advised that if it was found that Constable A 

was a relevant witness, the case would be part heard or adjourned to another date to ensure she 

could attend. 
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Chief Inspector D concluded by stating that given the information provided to Police Scotland, 

Inspector E instructed Constable A not to attend court on 25 October 2018. The complaint was not 

upheld.  

 

Our Review  

The applicant’s statement of complaint was taken on 16 September 2018, prior to the second 

citation being executed therefore, he has not referred to this complaint within his statement. 

However, he submitted a further online complaint on 31 October 2018 stating that Constable A 

failed to attend court when she was lawfully cited for the second time. At this time, the heads of 

complaint form was amended to reflect that the applicant made a further complaint.  

 

Having examined the citation, we can confirm that Constable A was cited by a Sheriff Officer to 

attend court on 25 October 2018. It also stipulated which court she should attend and what 

proceedings she is cited to give evidence at. 

 

Chief Inspector D highlighted in his response that Constable A was instructed not to attend court 

after Police Scotland’s legal team corresponded with the “Sheriff Clerk’s legal team”. We 

acknowledge that there is no Sheriff Clerk’s legal team, and the advice quoted by Chief Inspector 

D, was not formal advice, but rather a summary of a telephone discussion that police Legal 

Services had with a Legal Assessor, who is based at the relevant court. During the discussion, the 

court official advised that it was a decision for the Justice of the Peace whether to excuse a 

lawfully cited witness, that Justices recently had training on these matters, that there is no 

prospect of the Justice granting an apprehension warrant in relation to the officer who does not 

attend, that the Procurator Fiscal will be contacted in advance to advise them of the situation, that 

the Justice will be referred to specific case law in order to determine whether Constable A’s 

evidence was relevant to the issues examined at the trial, and finally, if the Justice decides that 

Constable A is a relevant witness, the trial could be part heard or adjourned. Crucially, we note 

that at the end of the telephone discussion, the Legal Assessor’s advice was that the officer does 

not attend and the matter could be argued/resolved on the day of the trial.  

 

During the review, we have made further enquiries with Police Scotland and were advised that the 

information provided by the Legal Assessor was not intended, nor could be, a formal legal advice, 

but rather informal and based on the practical experience of the Justice of the Peace courts. It is of 

note that the decision whether to excuse a lawfully cited witness from attending the Court could 

only be made by the Justice. However, it is clear that the information provided by the Legal 

Assessor was interpreted as the formal position provided by the Court and on this basis Constable 

A was instructed not to attend. Accordingly, the available evidence supports that Constable A was 

instructed not to attend the Court based on the information provided by the court official.  

 

For the reasons given, we are satisfied that Chief Inspector D’s response is supported by the 

material information available, is sufficiently detailed and adequately reasoned. Consequently, we 

are satisfied that this complaint was handled to a reasonable standard.  
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Our Conclusion on Complaint 3 

We conclude that Police Scotland handled this complaint to a reasonable standard. No 

further action is required in this connection.   

 

 

 

 

 

 

 

What happens next 

We have made one recommendation which should be implemented within two months 
of the date of this report. We will continue to liaise with Police Scotland until we 
consider that the recommendation has been implemented.  
 

 

Emma Reid 

Review Officer 

 

Ilya Zharov 

Head of Reviews & Policy 


