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What we do 

Under the terms of the Police, Public Order and Criminal Justice (Scotland) Act 2006, 
as amended (“the Act”), we examine the manner in which non-criminal complaints 
about the police have been dealt with. 

How we do it 
First, we obtain the relevant information from the police and the applicant. We then 
use this to review how the complaint was dealt with by the police and we reach a 
conclusion on whether the complaint was handled to a reasonable standard. In 
carrying out our review, we consider factors such as: 
 
 whether the police carried out sufficient enquiries into the complaint; 

 whether the police response to the complaint was supported by the material 
information available; 

 whether the police adhered to the relevant policies, procedures and legal 
provisions in dealing with the complaint; 

 whether the police response was adequately reasoned; and 

 where the complaint resulted in the police identifying measures to improve their 
service, that these measures were adequate and implemented. 

 
Finally, where we deem appropriate, we give reconsideration directions, make 
recommendations and identify learning points for the police. 
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Executive Summary 

The complaints in this case arose after the applicant was charged with a contravention of section 

6(1) and (2) of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. 

 

The Complaints 

We have reviewed the handling of two complaints, namely that: 

 

1. On 27 July 2018, the applicant was cautioned and charged with overfishing by the police; 
however he does not consider the police to have jurisdiction in this regard and instead 
believes this to be the jurisdiction of Marine Scotland; and 

2. On 3 September 2018, a sergeant was unhelpful and rude towards the applicant when he 
attended at a police station to retrieve his fishing net. 

 

Police Scotland’s Decision 

Police Scotland did not uphold either complaint.  

 

Our Findings 

We have found that Police Scotland handled both complaints to a reasonable standard; however 

we have issued a learning point. 
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Background 
On 27 July 2018, the applicant was cautioned and charged with a contravention of section 6(1) 
and (2) of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) Act 2003. As a result, 
the applicant’s fishing net was seized as a production and the circumstances were reported to the 
Crown Office and Procurator Fiscal Service (COPFS) for consideration. The applicant believes 
that Police Scotland had no jurisdiction to charge him with this offence. 
 
The Procurator Fiscal wrote to the applicant on 29 August 2018 to advise him that no proceedings 
were being taken against him in respect of the incident on 27 July 2018. 
 
On 3 September 2018, the applicant attended at [named police station] to get his fishing net back. 
He believes that the sergeant he spoke with was extremely unhelpful and rude towards him and 
ordered him out of the police station. 
 
The applicant made his complaints to Police Scotland in a letter dated 4 September 2018. 
Sergeant A was appointed as the enquiry officer. Sergeant A and the applicant discussed the 
complaints over the telephone on 28 September 2018. No statement was noted from the 
applicant, however a ‘Heads of Complaint’ form was completed by Sergeant A and posted to the 
applicant for his approval. The ‘Heads of Complaint’ form was agreed and signed by the applicant 
on 11 October 2018. 
 
Chief Inspector B responded to the applicant’s complaints in a letter dated 28 January 2019. 
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Complaint 1 
The applicant complained that, on 27 July 2018, he was cautioned and charged with overfishing 
by the police; however he does not consider the police to have jurisdiction in this regard and 
instead believes this to be the jurisdiction of Marine Scotland. 

 

Police Scotland’s Handling of the Complaint (not upheld by the police) 

Chief Inspector B has said the following in response to this complaint: 
 
“I find this allegation not to be upheld and my reasons behind this decision are as 
follows. 
 
Having checked the crime report that was submitted in respect of the incident at [named 
bay] on 27th July 2018, I can advise that the charge libelled against you in the report 
was a contravention of section 6(1) and (2) of the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003. This charge related to you attempting to fish for 
salmon from [named bay], without legal right or written permission from a person having 
such right and it does not relate to a charge of overfishing which you appear to believe 
that you were charged with. 
 
I can advise that the legislation provided by the Salmon and Freshwater Fisheries 
(Consolidation) (Scotland) Act 2003 is legislation that is for use by police and should we 
receive a complaint in relation to offences covered by this legislation or we come across 
someone whom we suspect of committing an offence in relation to this legislation, we 
can act accordingly. 
 
From the enquiries that have been carried out by [Sergeant A], I understand that on the 
day in question you claim that you were fishing under historic legal rights provided to 
you by the Fisheries Act 1705. Having reviewed this piece of legislation I see that it is 
legislation that relates to the fishing for herring or white fish and I understand on the day 
in question you informed the attending officers that it was your intention to fish for 
salmon. I can also advise that prior to seizing your fishing net and cautioning and 
charging you with an offence, the officers who were dealing with you consulted with 
Marine Scotland, who advised the officers that you had no right to fish for salmon where 
you were fishing, despite your claims that you did. 
 
Given the above, I believe that the legislation that the officers used to deal with you was 
relevant and that, in the circumstances, they were correct in submitting a crime report to 
the Procurator Fiscal. It is for this reason that I have been unable to uphold this element 
of your complaint”. 

 

 

Our Review  

We can confirm that Chief Inspector B has accurately informed the applicant of the charge 
recorded on the crime report and has correctly advised that section 6(1) and (2) of the Salmon and 
Freshwater Fisheries (Consolidation) (Scotland) Act 2003 relates to fishing for salmon without right 
or permission, and does not relate to overfishing, as per the applicant’s position. There is nothing 
in the Act that would indicate that offences under this legislation cannot be detected or reported by 
the police. One of the duties given to an officer under Section 20 of the Police and Fire Reform 
(Scotland) Act 2012 is to prevent and detect crime. Accordingly, we consider that Chief Inspector 
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Our Conclusion on Complaint 1 

We conclude that Police Scotland handled this complaint to a reasonable standard. 

 

There is no further action required of Police Scotland in this connection. 

 

B accurately advised that the police have jurisdiction in this regard. Furthermore, we can confirm 
that Chief Inspector B’s response accurately reflects that the Fisheries Act 1705 relates to fishing 
for white fish and herring, and that on the day in question, the applicant had advised the attending 
officers that he intended to fish for salmon. 
 
Having had sight of the incident report, we can confirm that a report was made to the police 
requesting attendance at [named bay] in response to the applicant allegedly fishing illegally for 
salmon. We can further confirm that, as per Chief Inspector B’s response, Constable C – the 
officer who charged the applicant - recorded in her notebook that the applicant had confirmed that 
he intended to fish for salmon. It is updated on the crime report and also the Standard Prosecution 
Report that enquiries were carried out with the fisheries office, following which the officers were 
informed that the applicant did not have permission to fish for salmon. Accordingly, we conclude 
that Chief Inspector B has accurately reflected the information available. Furthermore, we agree 
with Chief Inspector B’s assertion that the legislation used by the officers was relevant and that the 
officers were correct to submit a report to the Procurator Fiscal in the circumstances. 
  
For the aforementioned reasons, we conclude that this complaint has been handled to a 
reasonable standard. 

 

 

 

 

 
 

Complaint 2 
The applicant complained that, on 3 September 2018, a sergeant was unhelpful and rude towards 
him when he attended at a police station to retrieve his fishing net. 

 

Police Scotland’s Handling of the Complaint (not upheld by the police) 

Chief Inspector B has said the following in response to this complaint: 
 

“I find this allegation not to be upheld and I will again explain to you the reasons behind 
this decision. 
 
On receipt of your complaint, [Sergeant A] made enquiries to identify the police 
sergeant whom you spoke to when you attended at [named police station] on 3rd 
September 2018. He established that it was [Sergeant D] that you had spoken to. 
[Sergeant D] has been spoken to in respect of your allegation and he states that after 
you had been spoken to by [Constable E] and refused to accept what she had told you, 
he did speak to you. He states that as you also refused to accept what he told you in 
respect of the procedures in relation to the return of productions and there was no more 
discussion that could be entered into, he required you to leave the police station. He 
states that he did this in a firm but polite manner. [Constable E] was also spoken to in 
respect of this allegation and she states that she sought the assistance of [Sergeant D] 
when you refused to listen to what she was telling you and were becoming angrier and 
were refusing to leave the police station. She states that you shouted at [Sergeant D] 
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before he even had a chance to speak to you. She says that he did try to calmly explain 
the procedure regarding the return of productions to you but that you were enraged and 
would not listen to him either and this resulted in him telling you firmly in a raised voice 
to leave the office, which you subsequently did. 
 
Given the explanation that has been provided by both these officers and in the absence 
of any additional evidence that would support your allegation, I believe that both officers 
did try to explain the procedure in respect of the return of productions to you and that it 
was only when you refused to listen to them and were becoming increasingly annoyed 
and unwilling to listen that you were requested to leave the police station. Given their 
description of your behaviour at that time, I believe that [Sergeant D] was justified in 
requesting you to leave the office and in the absence of any evidence to support your 
allegation that he was rude towards you, I am unable to uphold this element of your 
complaint”. 

 

Our Review  

We have been provided with the statements obtained from Sergeant D and Constable E to inform 

the complaint enquiry. Having reviewed these, we can confirm that Chief Inspector B has 

accurately reflected the contents of the statements in his response. 

 

In his representations to us, the applicant said that he has witnesses to the effect that Sergeant D 
did not speak to him in a “firm but polite manner”. However, we note that despite the applicant 
having stated this to us in his correspondence with us, there is no mention of the applicant having 
provided these witness details to the enquiry officer at the time of making his complaint. 
 
During the course of our review, we queried with Police Scotland on whether the enquiry officer – 
Sergeant A – had requested any potential CCTV footage covering the police station, as this may 
have recorded the applicant’s interaction with Sergeant D, and therefore may have provided 
conclusive information to establish if Sergeant D was unhelpful and rude towards the applicant as 
he has alleged. However, we were informed that this was not requested as part of the complaint 
enquiry, and was an oversight by the enquiry officer. 
 
The consideration of what evidence should be collected is a responsibility assigned to the enquiry 
officer in terms of the Complaints about the Police Standard Operating Procedure. We consider, 
on this occasion, that CCTV should have been requested. 
 
Nonetheless, based on the available information, it is the applicant’s position that Sergeant D was 
unhelpful and rude to him. However, this is denied by Sergeant D, who said that he tried to explain 
the procedures relative to the return of productions, and that due to the applicant being unwilling to 
accept the procedure and Sergeant D’s belief that further discussion would have been fruitless, he 
asked the applicant to leave. Sergeant D’s decision in this regard has been justified in the 
complaint response. Furthermore, Sergeant D’s position is supported by that of Constable E, who 
was present during this interaction. As such, Chief Inspector B has correctly informed the applicant 
that – on balance – the complaint was not upheld. 
 

Accordingly, we conclude that this complaint has been handled to a reasonable standard. 
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Our Conclusion on Complaint 2 

 We conclude that Police Scotland handled this complaint to a reasonable standard. 

 
There is no further action required of Police Scotland in this connection. 

 

Learning Point 

We note that this complaint was allocated to Sergeant A for enquiry. This is despite the 

applicant’s complaint relating to the actions of Sergeant D – an officer of the same rank. 

 

At the point when the applicant initially made his complaint, the enquiry officer would not 

have been in a position to establish what his enquiry into the complaint would uncover. 

Whilst we acknowledge that there is no clear guidance in the Complaints about the Police 

Standard Operating Procedure regarding the minimum rank that a complaint enquiry officer 

must be, we consider that it would be good practice for Police Scotland, where practicably 

possible, to appoint an enquiry officer of a higher rank than the subject officer. Indeed we 

have raised this point in a number of reports previously. 

 

We consider that we are supported in our position by the provisions of section 10(5) of the 

Police Service of Scotland (Conduct) Regulations 2014 which states that: 

 

“An investigator appointed under paragraph (4)(a) must – 

 (a) be a constable of a higher rank than the constable being investigated. 

 

We consider that this should be borne in mind for future reference. 

  

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

What happens next 

There is no further action required of Police Scotland in this connection. 

 

Nicola Mayes 

Review Officer 

 

Jacqui Jeffrey 

Senior Review Officer 

 

 

 


