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What we do 

 

 
We obtain all the material information from Police Scotland and the applicant.  We then use this to 
review how the complaint was dealt with and conclude whether the complaint was handled to a 
reasonable standard*.  In doing so, we consider factors such as: 
 

 whether Police Scotland carried out sufficient enquiries into the complaint; 

 whether Police Scotland’s response to the complaint was supported by the material information 
available; 

 whether Police Scotland adhered to the relevant policies, procedures and legal provisions in 
dealing with the complaint; 

 whether Police Scotland’s response was adequately reasoned; and 

 where the complaint resulted in Police Scotland identifying measures necessary to improve its 
service, that these measures were adequate and have been implemented. 

 
Finally, where we deem appropriate, we give reconsideration directions, make recommendations and 
identify learning points for Police Scotland. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
*Sections 34 and 35 of the Police, Public Order and Criminal Justice (Scotland) Act 2006 as amended (“the Act”) provide 

that the Police Investigations and Review Commissioner (“the PIRC”) may examine the manner in which particular kinds of 

complaints are dealt with by Police Scotland. 
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Executive Summary 
 

 

The Complaints 
 
The complaints in this case arose after Police Scotland was asked to investigate the actions of a letting 
agent.  We have reviewed the handling of a single complaint, namely that:  
 

 Police Scotland failed to properly investigate a criminal allegation of embezzlement or fraud. 

 
 
Police Scotland’s Decision 
 
Police Scotland did not uphold the applicant’s complaint. 
 

 
 

Our Findings 
 
We have found that Police Scotland handled the applicant’s complaint to a reasonable standard.  
 
However, we have recommended that Police Scotland considers whether any further investigation 
should be carried out into the fraud/embezzlement allegation in light of information that has arisen since 
the complaint enquiry  concluded.  
 
We expect our recommendation to be implemented by Police Scotland within two months of the date of 
this report. 
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Background 

 
 

The applicant is a landlord who engaged the services of a letting agency to let and manage a property 
on his behalf.   
 
In May 2018, another client of the letting agency (Ms A) was experiencing problems with the 
management of her properties. Despite the fact that tenants had paid their rent, this was not being 
forwarded to her despite her being the landlord of the properties. When she ended her contract with the 
agency, she discovered that her tenants’ rent deposits had not been placed into a rent deposit scheme 
and she was unable to recover the deposits. As a result, Ms A tried to contact other landlords through 
social media to ascertain if anyone had similar concerns about the agency. The applicant was one of a 
number of landlords who responded as he had also established that his tenant’s deposit had not been 
paid into an approved scheme and that he too was owed rent that he knew had been paid to the 
agency. 
 
Ms A reported the matter to Police Scotland on 30 May 2018 as she believed that the director of the 
letting agency (Mr B) had embezzled money from his clients. Constable C investigated the allegation, 
during which she spoke with several of the landlords. Constable C also met with Mr B, who said that 
monies had not been paid due to a clerical error that was due to be rectified. 
 
Constable C sought advice from Police Scotland’s Economic Crime Unit and two Procurators Fiscal, all 
of whom confirmed that the matter of unpaid monies was a civil rather than a criminal matter. The case 
was therefore closed on 22 June 2018 as no crime had been established. 
 
On 23 June 2018, the applicant wrote to Police Scotland to complain about the quality of the police 
enquiry. He questioned why the matter was concluded to be civil rather than criminal as, in his view, the 
agency had “systematically stolen/embezzled tenants’ deposits and landlords’ rents”.  
 
Inspector D was appointed to investigate the applicant’s concerns. Chief Inspector E wrote to the 
applicant on 27 September 2018 to explain the outcome of the complaint enquiry.  
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The Complaint 

 
 

The applicant complained that Police Scotland failed to properly investigate a criminal allegation of 
embezzlement or fraud.  

 
Police Scotland’s Handling of the Complaint  (not upheld by the police) 
 
As part of the complaint enquiry, Inspector D reviewed the outcome of the original police enquiry which 
had found that “there was insufficient evidence to substantiate a crime had been committed”. Chief 
Inspector E explained1 that, during the police review, Police Scotland met with Trading Standards and 
representatives from various local council departments. Trading Standards advised that recourse could 
be sought through the Small Claims Court and that some landlords had already taken successful action 
against the agency. 
 
Chief Inspector E explained that Police Scotland’s Economic Crime Unit had advised that failure to 
lodge security deposits with an approved scheme would be a civil offence. Within the complaint 
response, Police Scotland provided the applicant with a link to a Scottish Government webpage which 
contained advice on dealing with deposit disputes in Scotland and another link which explained the 
rules around the deposit scheme. This explained that the First Tier Tribunal for Scotland (Housing and 
Property Chamber) is the relevant arbitration body and that breach of scheme rules was not a matter 
for the police. In addition, Chief Inspector E explained that, under the Tenancy Deposit Schemes 
(Scotland) Regulations 2011, responsibility for paying a deposit into an approved scheme lies with the 
landlord, whether or not the landlord has employed a letting agent to act on their behalf.  
 
In respect of the rent payments, the Economic Crime Unit advised that there would have to be evidence 
that the letting agent had “devised or entered into a scheme to deliberately and fraudulently deprive 
landlords of their money”. In this case, Mr B had operated a genuine letting agency. Therefore, even if 
monies had been withheld from landlords, it would be very difficult to prove that this was criminal and 
not due to bad business practice or negligence. The view of the Economic Crime Unit, that the matter 
was civil rather than criminal, was reiterated by Police Scotland’s Legal Services Department. 
Furthermore, Chief Inspector E explained that the Letting Agency Code of Practice (Scotland) 
Regulations 2011 details how landlords’ and tenants’ money should be handled. Breaches of the code 
would be a civil matter which would be addressed via the First Tier Tribunal. He also explained that the 
First Tier Tribunal could issue an Enforcement Order against a letting agent. An agency which failed to 
comply with an order could potentially be de-registered. Continued operation as a letting agency after 
an Enforcement Order had been issued could be a criminal offence. At the time of writing, Chief 
Inspector E understood that no Enforcement Order had been issued and that the company was no 
longer operating as a letting agency. 
 
During the course of the police investigation, another landlord wrote to Police Scotland to express 
concern that the letting agent may have committed a crime of ‘Fraud by Abuse of Position’. The 
landlord referred to similar cases where agents had failed to comply with tenancy deposit requirements. 
Chief Inspector E explained that the cases in question related to tenancy deposit regulations in England 
and Wales and were prosecuted under the Fraud Act 2006. He re-iterated that legislation in Scotland 
differs and that, from the information available, the practices of the letting agent involved in the 
applicant’s case did not meet a criminal threshold.  
 

                                                      
1 The complaint response is reproduced at Appendix I 
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Chief Inspector E also explained that an MSP had written to Police Scotland in respect of the letting 
agency’s actions. The MSP had suggested that offences may have been committed under the Rent 
(Scotland) Act 1984. Chief Inspector E explained why that legislation would not have applied in the 
circumstances of this case.  
 
Chief Inspector E did not uphold the applicant’s complaint as he found that the original police enquiry 
was proportionate. He concluded that Constable C had considered all reasonable lines of enquiry and 
had correctly sought advice from relevant agencies. He confirmed that Inspector D’s subsequent review 
had also been unable to establish any criminality on the part of Mr B. 
 
 

Our Review of the Complaint  
 
During our review, we have considered the nature of the information reported to Police Scotland by the 
applicant and other landlords. We have viewed the crime report which Constable C and her supervisors 
updated during the original police enquiry. We have also considered documentation which shows the 
scope of the police review that was conducted when the applicant submitted his complaint, along with 
the advice that was sought from the Crown Office and Procurator Fiscal Service (COPFS), Trading 
Standards, and Police Scotland’s Economic Crime Unit and Legal Services Department.  We also 
considered the terms of the relevant legislation and associated guidance documents. 
 
We are satisfied that Chief Inspector E has fully explained the civil procedures that are available to 
landlords where agents have not complied with the code of practice. He has also explained that it would 
be a criminal offence if a letting agency then failed to comply with any enforcement order that was 
issued as a result of such civil action. In that regard, Police Scotland has confirmed to us that the First 
Tier Tribunal reported Mr B’s failure to comply with enforcement orders instructing Mr B to refund 
monies to landlords.  As failure to comply with an order is a criminal offence, Police Scotland raised a 
Crime Report on 21 March 2019. This records that no further action was taken after consultation with 
the Procurator Fiscal.   
 
The applicant explained in his PIRC application that he fully accepted that there was a civil route by 
which he could attempt to recover funds. His concern related to Police Scotland’s rationale for not 
considering the way in which Mr B operated the letting agency to be criminal in nature. He stated “What 
the police appear to be saying [in the complaint response] is that as long as a fraudster appears to 
operate a legitimate business they will be immune from prosecution” – a position which he considered 
to be “nonsensical”.  In the applicant’s view, Mr B used the agency to “systematically embezzle [client 
money] over a period of years”. He stated that “just because” Mr B had established a legitimate 
business, it did “not follow that his intention was not to deliberately and fraudulently deprive tenants and 
landlords of their money”.   
 
To understand how Police Scotland concluded that Mr B had not acted in a criminal manner in his 
operation of the letting agency, we have considered the advice provided to officers by the Economic 
Crime Unit, Trading Standards, and the COPFS.   
 
Economic Crime Unit 
Constable C contacted the Economic Crime Unit for advice on 5 July 2018. The crime report shows that 
she had previously sought advice from the Economic Crime Unit by phone before she closed the crime 
report on 22 June 2018. However, as other landlords had come forward, she sought to clarify whether 
the matter remained to be civil.  
 
Detective Sergeant F responded to Constable C on 6 July 2018 to explain that the matters reported in 
respect of the agents failure to utilise a deposit scheme were essentially civil offences. In respect of 
rent payments/deposits owed to landlords, he highlighted that the situation could change if other people 
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came forward to report similar concerns, albeit it would be difficult to prove that the agent had 
deliberately set out to deprive landlords of their money. He stated that, if the COPFS did not currently 
view the matter as criminal, it would require “new and compelling information to suggest” there was a 
fraudulent scheme. Detective Sergeant F suggested that other organisations such as Trading 
standards and the First Tier Tribunal should “take the lead” but that the police could become involved at 
a later stage should possible criminality be unearthed. 
 
COPFS 
Contact with the COPFS was verbal and we therefore cannot read any advice or guidance provided to 
the police about the letting agent’s actions. However, Constable G (who was involved in reviewing the 
original police enquiry), spoke with the COPFS after the applicant submitted his complaint about the 
police. He recorded in an email of 15 August 2018 that the matter was still viewed as civil and that, if 
the police chose to submit a report, it would be treated as civil by the COPFS.  This mirrors the advice 
that Constable C recorded on the original crime report.  
 
Trading Standards 
Constable G met with Trading Standards on 8 August 2018. He recorded the outcome in an email 
dated 20 August 2018 to Inspector D, in which he explained the enquiries he had conducted into the 
landlords’ complaints about the police. He noted that Trading Standards were of the opinion that there 
may be some criminality but that they had advised landlords to seek civil redress.  
 
Police Scotland Legal Services Department 
In addition to the above, we have considered the content of an email which an inspector (Inspector H) 
sent to Police Scotland’s Legal Services department on 24 August 2018 seeking advice on whether the 
activities of the agency and Mr B could be regarded as criminal and therefore merit further 
investigation. Inspector H explained the nature of the allegations that had been made by the landlords 
and outlined the enquiries that had been undertaken to date. He also explained why officers had not 
considered the matter to be criminal.  
 
Ms J of Legal Services responded on 27 August 2018. She explained that she had researched 
enforcement orders relating to the agency in question on the website of the Housing and Property 
Chamber First Tier Tribunal. In addition, she noted that the Letting Agency Code of Practice (Scotland) 
Regulations 2011 recognised that letting agents must also comply with other relevant legislation. 
Therefore, whilst the code provides a civil remedy in the form of enforcement notices, the individual 
letting agent or company must also not be in breach of criminal law. She further stated that, whilst the 
COPFS had advised that no crime had occurred in this case, if further evidence suggested to the police 
that there had been a deliberate attempt to defraud the landlords then consideration should be given to 
further investigation. 
 
 
Our Conclusion 
From the information available to us, it is evident that officers who investigated the original allegations, 
and also those involved in the subsequent complaint enquiry, sought professional advice on whether 
the actions of Mr B and his letting agency could be considered as criminal. We consider that 
reasonable efforts were made to establish what action, if any, the police could take at that time. While 
some parties believed that there could be an element of criminality, the key advice was that of the 
COPFS, which indicated that it considered the matter to be civil. For those reasons, we consider that 
Police Scotland was warranted in not upholding the applicant’s complaint about the quality of the police 
enquiry. Chief Inspector E explained the findings of those enquiries to the applicant in the complaint 
response, which also provided a detailed explanation of the civil remedies available to the landlords. 
We therefore conclude that Police Scotland handled the complaint to a reasonable standard. 
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Notwithstanding that the complaint was reasonably handled, we are mindful of Detective Sergeant F’s 
view that the First Tier Tribunal should “take the lead” initially and also Ms J’s position that 
consideration should be given to conducting further enquiries if evidence emerged to suggest 
criminality.  
 
In that regard, we note that the First Tier Tribunal has  identified concerns about how the letting agency 
was operated. An Enforcement Order dated 1 October 2018, which relates to Mr B and his letting 
agency, contains the following statement: 
 

“the tribunal noted that the Applicants had advised that there are a number of landlords in a 
similar position who are owed monies by the Respondent, in particular, through their 
intromissions with [Mr B]. This is of grave concern to the tribunal as it appears to the tribunal 
that there may have been a course of action which could be fraudulent in nature, a matter 
which no doubt Police Scotland and prosecuting authorities may wish to consider in greater 
depth”. 

 
Notwithstanding that Police Scotland has already considered whether further action should be taken in 
relation to Mr B’s non-compliance with enforcement orders, information is now publicly available which 
demonstrates that the First Tier Tribunal suspects that Mr B may have embarked on a fraudulent 
scheme. We therefore recommend that Police Scotland considers whether further investigation should 
now be undertaken into the landlords’ fraud/embezzlement allegations in line with the advice given by 
Detective Sergeant F and Ms J during the complaint enquiry. Police Scotland should notify the 
applicant accordingly.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 

Our Conclusion on the Complaint 
 
We conclude that Police Scotland handled this complaint to a reasonable standard.  
 
However, as new information has  arisen subsequent to the applicant’s complaint, we recommend 
that Police Scotland considers whether further investigation should now be undertaken into the 
landlords’ fraud/embezzlement allegations in line the advice given by Detective Sergeant F and 
Ms J during the complaint enquiry. Police Scotland should notify the applicant accordingly. 
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What happens next 

 

 
We have made a single recommendation. We expect this to be implemented within two months of the 
date of this report. We will continue to liaise with Police Scotland until we consider that the 
recommendation has been implemented to our satisfaction. 
 
 
 

Lynn McCord 
Review Officer 

 
Jacqui Jeffrey 

Senior Review Officer 
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Appendix I 

 

 

Extracts from Police Scotland’s response letter dated 27 September 2018 
(Redacted and paragraphs numbered) 
 

1. In June 2018 you and other persons made a complaint about the police alleging Police Scotland 
have failed to properly investigate a criminal allegation of embezzlement or fraud. 
 

2. The initial allegation of criminality relates to a [letting agent] apparently failing to pay landlords 
and return security deposits to renters. 
 

3. Your complaint about the police has been recorded as a ‘Quality of Service’ complaint, in that 
the service outcome for you was ‘Lack of Satisfaction with Action Taken’. 
 

4. In response you were contacted by [Inspector D] who advised you that following an initial 
allegation of criminal conduct by [Mr B of the letting agency], a crime report was raised. 
Thereafter, following an assessment of the information and advice from the Procurator Fiscal’s 
Office and Police Scotland Economic Crime Unit, the Crime Report was marked ‘no crime’. The 
enquiry officer’s opinion at that time was there was insufficient evidence to substantiate a crime 
had been committed. 
 

5. [Inspector B] also advised that as a result of your complaint a review of that decision would be 
carried out to ensure the correct assessment was made. 
 

6. I will outline all actions taken during this review and provide explanations of police decision 
making in context. 
 

7. Contact was made with Trading Standards and a meeting took place on 7 August 2018. Also in 
attendance at the meeting were representatives from Property Services which incorporates 
Landlord Registration and included Legal Services for [the local council]. At the meeting, we 
were advised that Trading Standards viewed the landlords as small businesses and had advised 
them to deal with the matter via the Small Claims Court. 
 

8. We also took advice from Police Scotland Economic Crime Unit who are specialists in 
investigating financial crimes. On reviewing the circumstances they highlighted the civil 
legislation and information previously provided by the investigating officer in the initial case 
specifically: 

 
 If deposits are not submitted to one of the approved schemes then this is a civil offence which 
 the police would not report. The below link was provided and it also advises on how to deal with 
 deposit disputes. 
 
 https:/www.mygov.scot/tenancy-deposits-landlords/ 
 

9. They also advised that, despite other complainers coming forward, that the evidence had to 
prove ‘mens rea’ that the letting agent had devised or entered into a scheme to deliberately and 
fraudulently deprive landlords of their money. In reviewing the complaints received it is apparent 
the company was operating as a genuine letting agency as there was money being provided to 
landlords from the company over a period of several years (even if this was late on occasion). 
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10. This is the information the original enquiry officer also passed to the original complainer: 

 
The letting agents may have taken money from tenants but even if this has not been repaid, they 
have legitimately operated as a letting agent and have provided letting agency services – it is not 
a front to fraudulently obtain money, therefore having provided these services they have 
operated as a letting agent to some extent and the withholding of money is a civil matter and it is 
difficult to prove that it is not bad business practice or negligence. Ultimately, if the PF is aware 
of the circumstances and doesn’t perceive it to be criminal, then you would need some new and 
compelling information to suggest this was a fraudulent scheme. 
 

11. Information has been provided by other complainers relating to a criminal case in Engand and 
Wales namely a ‘fraud by abuse of position’ (please note this relates to the Fraud Act 2006 and 
covers England and Wales only – not Scotland). 
 

12. The information provided above was specific to a letting agent embarking on a fraudulent 
scheme to embezzle the funds of landlords and/or tenants and clearly breached criminal law in 
addition to any breach of tenancy deposit regulations in England and Wales. Again legislation 
differs in Scotland however from the information provided in relation to the practice of [the letting 
agent in the applicant’s case] it does not meet a criminal threshold. 
 

13. The following link outlines the sanctions available if a landlord or letting agent fails to utilise one 
of the three approved deposit schemes:- 

 
 https://www.safedepositsscotland.com/resources/files/Scheme%20Rules.pdf 
 

14. As per Section 3 in this link, the First-Tier Tribunal for Scotland (Housing and Property Chamber) 
is the Court of Arbitration should a landlord or agent fail to use one of these schemes for a 
deposit. Nowhere in the scheme rules does it suggest criminality and/or reporting to police. 
 

15. We have spoken with Crown Office and Procurator Fiscal Service on four separate occasions by 
both the initial investigating officer, their supervisor and also by an officer acting on behalf of 
[Inspector D]. In all communication, when the information has been presented, they have 
referred the police to civil legislation. 
 

16. Advice and guidance has also been sought from Police Scotland Legal Services Department 
who have reviewed all relevant information. They have reiterated to us the previously passed 
information about proving or evidencing the criminality of a company operating illegally as a 
letting agent without being registered. However, in the case of [Mr B], that was not the case and 
it is not the substance of the complaint. 
 

17. Also under the Tenancy Deposit Schemes (Scotland) Regulations 2011 Regulation 3 it highlights 
that it is the responsibility of a landlord to pay the deposit to the scheme administrator of an 
approved scheme, whether or not the landlord uses a letting agent to do this on their behalf. 
 

18. If a tenant wished to recover funds their recourse is a civil claim against the landlord (not the 
letting agency) and the First Tier Tribunal can issue a decision. If applicable the Tribunal can 
then issue an enforcement Notice against the landlord, and not the letting agency, who acted as 
agent on their behalf. 
 

19. In the Letting Agency Code of Practice (Scotland) Regulations 2011 the Schedule contains the 
Code of Practice. Section 8 of this Code details the handling of landlords and tenants money and 
insurance arrangements. 

https://www.safedepositsscotland.com/resources/files/Scheme%20Rules.pdf
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20. Within the code there are civil remedies in the event that a letting agent breaches the code, 

including an application to the First Tier Tribunal. 
 

21. Within the code there are civil remedies in the event that a letting agent breached the code, 
including an application to the First Tier Tribunal. 
 

22. On reviewing the matter with Trading Standards it was ascertained they had 54 complaints (33 
tenants and 32 landlords) against [Mr B and the letting agency]. Many of these complainers have 
already taken action via Small Claims Court and won. I understand some money is still 
outstanding and this matter is now in the hands of the Civil Court to retrieve – there is nothing 
criminal in this regard for Police Scotland to investigate. 
 

23. Most landlords are complaining of money not paid to them by [Mr B] and have confirmed that 
their tenants have paid rent. [Mr B] has given some of their money back but not all and Trading 
standards again advised them to go to the Small claims Court. This matter is also civil and not 
criminal. 
 

24. The First Tier Tribunal can also make a decision (lower) and issue an enforcement Order against 
the letting agent. If the letting agent does not comply with this order it may result in the Tribunal 
notifying the Scottish ministers of non-compliance. That would then be taken into account when 
considering whether or not a letting agent should be removed from the register. If the agent, 
having been served with an order, continues to operate as a letting agent then this would 
constitute a criminal offence. At this time I understand no order has been served but the 
company is also no longer operating as a letting agent and therefore there are no criminal 
charges that can be brought in this regard. 
 

25. We also received representation from [an MSP] in this case. [She] suggested the deposits 
required by the [letting agents] could be regarded as ‘premiums’ and therefore an offence under 
the Rent (Scotland) Act 1984 may be relevant. We considered this but are not of the opinion that 
refundable deposits (even inflated deposits) could be regarded as ‘premiums’ and as such this 
offence is not relevant in these circumstances. 
 

26. All of the information provided from agencies and departments, who have expert knowledge 
within this arena, suggests that there was no mens rea, or conspiracy to defraud the landlords 
and/or tenants. 
 

27. The usual remedy for an aggrieved landlord or tenant is a civil remedy under The Letting Agency 
Code of Practice (Scotland) Regulations 2011 and this was considered and passed in to 
complainers by the initial investigating officer. 
 

28. The matter having now been fully reviewed by [Inspector D] considering all the circumstances 
and with the further guidance from our Economic Crime Unit, the Procurator Fiscal and our Legal 
Services Department, [Inspector D] has been unable to establish any criminality. 
 

29. Taking all of the information available into account I conclude that the original crime report was 
investigated proportionately and assessed correctly. The officer considered all reasonable lines 
of enquiry available and correctly sought advice and guidance from relevant individuals and 
agencies. 
 

30. I therefore cannot uphold your complaint. 
 
 


