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Executive Summary 
 

 

The Complaints 
 
The complaints in this case arose from the applicant being stopped and searched by Constable A. We 
have reviewed three complaints, namely:  
 

1. that the applicant was wrongfully stopped and searched;  
2. that the stop and search violated his human rights; and 
3. that Constable A falsified the stop and search report in relation to this incident. 

 

 
 
Police Scotland’s Decision 
 
Police Scotland did not uphold three of the applicant’s complaints. 
 

 
 

Our Findings 
 
We have found that Police Scotland did not handle the applicant’s complaints to a reasonable standard.  
 
Consequently, we have issued a reconsideration direction in respect of complaint 1, and made two 
recommendations in relation to complaints 2 and 3 to address the shortcomings in Police Scotland’s 
handling of each of the complaints. 
 
We expect our recommendations to be implemented by Police Scotland within two months of the date 
of this report.  
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Background 

 

 
On 25 November 2017, the applicant was walking towards a bus station attached to a shopping centre, 
and observed Constable A speaking with two individuals, one of whom was known to the applicant. The 
applicant did not speak to either individual, but entered the bus station in order to gain access to the 
shopping centre. 
 
A short time later, the applicant exited the shopping centre and was stopped by Constable A. Constable 
A radioed Constable B and asked him to attend. Constable A ran checks on the applicant via his police 
radio on the police systems which came back as “no trace”. Constable B subsequently joined the 
applicant and Constable A.   
 
The applicant was thereafter searched under the terms of section 23 of the Misuse of Drugs Act 1971. 
The search was negative, and Constable A issued the applicant with a stop and search receipt. 
 
Later on the same day, the applicant attended his local police station where he spoke with Sergeant D 
regarding the stop and search executed by Constable A. The applicant subsequently attended the 
police station a number of weeks later to collect the stop and search report. 
 
The applicant submitted his complaint about the police by letter dated 23 March 2018. The applicant 
met with the enquiry officer, Sergeant E, on 8 May 2018 to provide a statement. The applicant also 
completed a heads of complaint form. Chief Inspector F responded to the applicant’s complaints by way 
of a letter dated 15 August 2018.  
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Complaint 1  

 
 

The applicant complained that he was “wrongly stopped and searched”. In his letter of complaint, dated 
23 March 2018, the applicant stated that he was stopped by Constable A as Constable A believed him 
to be a different individual. In the same letter, the applicant further stated that Constable A had “no 
solid, fact based grounds to justify his search”. In his application to us, the applicant stated that he was 
unhappy with the police response to his complaint as it “avoids the central issue of my complaint which 
is one of mistaken identity”. 

 
Police Scotland’s Handling of Complaint 1 (not upheld by the police) 
 
Chief Inspector F summarised the applicant’s position, namely that the applicant was walking towards a 
named bus station and saw two individuals, one of which he knew. Chief Inspector F continued that the 
applicant did not speak to these individuals, and entered a named shopping centre from the bus station. 
Chief Inspector F stated that upon exiting the shopping centre, the applicant was stopped by Constable 
A. Chief Inspector F stated that the applicant advised the enquiry officer that Constable A had believed 
the applicant to be a different individual, and called the applicant by a different name. Chief Inspector F 
further stated that after Constable A conducted various checks on his police radio, he subsequently 
searched the applicant in terms of section 23 of the Misuse of Drugs Act 1971. 
 
Chief Inspector F advised the applicant that Constable A’s rationale for stopping and searching the 
applicant was “recent intelligence” relating to an individual supplying drugs in the vicinity, combined with 
the applicant “appearing to walk towards two males within this area and then abruptly turn” into the 
shopping centre. Chief Inspector F continued that Constable A did not know the applicant, and the 
applicant’s “movements in this area” raised Constable A’s suspicions that the applicant may have been 
involved in supplying drugs. Chief Inspector F advised that Constable A stated that as the applicant 
“appeared to avoid him, changed direction and walked away in another direction”, the applicant was 
searched on the basis of Constable A’s “reasonable suspicion”. 
 
Chief Inspector F cited the Stop and Search Code of Practice in this connection, which provides that 
the legal basis for conducting a stop and search is that of “reasonable suspicion”. Chief Inspector F 
advised the applicant that he considered that the “circumstances described by [Constable A]” provided 
“reasonable suspicion to allow your search to take place”. Chief Inspector F acknowledged that the 
applicant was left feeling humiliated due to the search being conducted in a public location, and 
apologised to the applicant if the procedure “had this effect on you”. Chief Inspector F did not uphold 
the applicant’s complaint. 
 

Our Review of Complaint 1 
 
We have reviewed the applicant’s letter of complaint and statement, in addition to the statements and 
notebook entries by Constables A and B. We have also considered the relevant stop and search receipt 
and the stop and search report. We have further considered Police Scotland’s Stop and Search 
Standard Operating Procedure (“the search SOP”), and the Stop and Search Code of Practice (“the 
code of practice”).  
 
The crux of the applicant’s complaint is that he was wrongly stopped and searched on the basis that 
Constable A believed him to be a different individual, Mr C. Chief Inspector F’s rationale in not 
upholding the complaint was that Constable A had reasonable grounds for suspicion on the basis of 
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“recent intelligence” relating to the sale of illegal drugs within the vicinity, combined with the applicant’s 
conduct in that he appeared to avoid Constable A. 
 
Chief Inspector F informed the applicant that his conduct had given rise to suspicion after he appeared 
to walk towards “two males within this area and then abruptly turn and walk into [named shopping 
centre]”. Constable A, in his statement, provided that the applicant, upon seeing Constable A, “quickly 
changed direction and walked the other way”. This alleged conduct is also noted in the stop and search 
report completed after the incident, and documented in Constable A’s notebook. Constable A stated 
that this conduct raised his suspicion. In his statement, Constable A provided that he queried the 
applicant why he had changed direction when he saw Constable A speaking with the two individuals. 
Constable A’s statement did not note a response from the applicant and the final response also fails to 
consider or reflect upon the applicant’s explanation. 
 
The applicant, in his statement, noted that he entered the bus station and subsequently the shopping 
centre. In his letter of complaint, the applicant stated that Constable A “implied” that he had acted 
suspiciously in changing direction to avoid the officer and the two individuals he was speaking to. The 
applicant continued that he saw Constable A standing with two individuals at the entrance of the bus 
station, and that he “simply turned to go into and through the bus station”. In the same letter, the 
applicant stated that him “walking into the bus station was not a change of direction but simply the path 
I was taking” to reach the shopping centre. Chief Inspector F relied on the “circumstances described by 
[Constable A]” in reaching his conclusion. The applicant also provided a photograph explaining the 
position of Constable A whilst talking to two men, and his own direction of travel. This information has 
not been considered by the complaint enquiry. We consider that if the applicant’s position about his 
movements was to be accepted, then it cannot be reasonably stated that he “quickly changed direction 
and walked the other way” as stated by Constable A in his statement. This, according to Constable A, 
was a significant factor in establishing reasonable suspicion to justify the search under section 23 of 
MDA 1971. We consider that the complaint enquiry should have considered this information before 
reaching a determination whether indeed there were sufficient grounds for reasonable suspicion that 
the applicant was in possession of controlled drugs.  
 
In his response, Chief Inspector F also cited “recent intelligence” indicating that a “male was supplying 
drugs to persons within this area of the [named shopping centre]” as a basis for the applicant having 
been stopped and searched. We have viewed the intelligence that Chief Inspector F cited in relation to 
this incident. Although details of the intelligence cannot be disclosed, we can confirm that it has been 
appropriately evaluated and graded. We consider that the intelligence documentation cited by Chief 
Inspector F does not fit the criteria of “recent” as stated in the response. The most relevant intelligence 
in this case was received almost 5 months prior to this incident. Chief Inspector F referred to Constable 
A’s statement in relation to the intelligence relied upon in this instance. Within his statement, Constable 
A indicated that he was aware of “recent” intelligence in relation to individuals involved in the supply 
and purchase of controlled drugs at the location.  Although details of the intelligence we have been 
provided with cannot be disclosed, we are not satisfied that it supports Constable A’s position.  
 
Chief Inspector F stated that the applicant informed Sergeant E that Constable A believed him to be a 
different individual, and that Constable A addressed the applicant by a different name. In his letter of 
complaint, dated 23 March 2018, the applicant stated that Constable A addressed him by stating 
“you’re [Mr C], aren’t you?”. The applicant reiterated Constable A’s insistence that he was Mr C in his 
statement. The applicant further stated in his letter that when he informed Constable A that he was not 
Mr C and gave his name, Constable A replied with “your name was [Mr C] the last time I spoke to you”.  
The applicant, in his letter of complaint, stated that Constable A’s belief that he was Mr C was the 
“raison d’etre” for stopping the applicant in the first instance. In his statement, Constable A provided 
that he asked the applicant whether his name was Mr C. Constable A further stated that the applicant 
replied that Mr C was not his name, and the applicant subsequently provided his name and date of 
birth. Constable A stated that the applicant had no form of identification at this time. In his notebook, 
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under the section “reason for suspicion”, Constable A stated “suspected it was [Mr C]”. In his letter of 
complaint, the applicant stated that during his meeting with Sergeant D following the search, Sergeant 
D informed him that one of the reasons that Constable A stopped the applicant was that Constable A 
believed the applicant to be Mr C. We consider that the complaint enquiry should have addressed this, 
and clarified with Sergeant D whether she informed the applicant that Constable A believed the 
applicant to be Mr C. 
 
In his letter, the applicant stated that Constable A continued to call him Mr C throughout the stop and 
search. The applicant stated that if Constable A did not believe that the applicant was who he claimed 
to be, “why has he entered the details that I gave him onto his report and if he did believe me, why 
didn’t he abandon the Stop and Search?” We consider that a fundamental aspect of the applicant’s 
complaint was that he was stopped on the basis that Constable A believed him to be Mr C. Indeed, 
Chief Inspector F clearly identified in his response that the applicant “informed [Sergeant E] that 
[Constable A] thought you were someone else and called you by a different name”. As the crux of this 
complaint was not addressed by Chief Inspector F, we consider that the response is inadequately 
reasoned in this connection.  
 
For the reasons given above, we consider that the response is not supported by the available evidence, 
the complaint enquiry was insufficient, and did not consider or give due weight to the information 
provided by the applicant during the complaint enquiry. We therefore consider that this complaint was 
not handled to a reasonable standard.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Our Conclusion on Complaint 1 
 
We conclude that Police Scotland did not handle this complaint to a reasonable standard.  
 
Under section 35(7) of the Act, a reconsideration direction is given to Police Scotland. The 
reconsideration direction is not subject to our supervision. In terms of section 37(1) of the Act, 
Police Scotland must now appoint a person to reconsider this complaint. The person appointed 
must not have had any previous involvement in the consideration of the complaint. Police 
Scotland must adhere to the obligations set out in sections 38 and 40 of the Act, as appropriate.  
 
In reconsidering the complaint, Police Scotland should provide a new response that: 
 

I) Determines whether the intelligence relied upon by Constable A was sufficiently 
recent, and ascertains its relevance to this complaint; 

II) Considers the significance of the possible mistaken identity as alleged by the 
applicant, and determines whether this has influenced Constable A’s decision 
making; 

III) Consider the applicant’s photographs and determine whether, in these 
circumstances, it is reasonable to conclude that the applicant abruptly changed 
direction and walked a different way; 

IV) Reassesses the available information with reference to the points raised in this 
report and points 1-3 above, and determine whether there were sufficient grounds 
for reasonable suspicion that the applicant was in possession of controlled drugs; 
and 

V) Clearly explains, on the balance of probabilities, whether the applicant’s complaint is 
upheld or not upheld. 
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Complaint 2 

 
 

The applicant complained that the stop and search breached his human rights. In particular, the 
applicant complained that the search infringed upon his rights due to the degrading nature of the search 
“in front of the main entrance” of a large shopping centre.  

 
Police Scotland’s Handling of Complaints 2 (not upheld by the police) 
 
Chief Inspector F stated that the applicant’s view was that the search violated his rights as he believed 
the treatment was degrading. Chief Inspector F advised the applicant that Constable A stated that the 
search was conducted in public as only the applicant’s pockets were searched.  
 
Chief Inspector F advised the applicant that Constable B believed that both officers did their “utmost to 
carry out the search in a dignified manner”, and explained the reasons for the search to the applicant. 
Chief Inspector F did not uphold the applicant’s complaint. 
 

Our Review of Complaints 2 
 
We have reviewed the applicant’s letter of complaint and statement, in addition to the statements and 
notebook entries of Constables A and B. We have also considered the relevant stop and search receipt 
and the stop and search report. We have further considered the Search SOP, the Code of Practice, the 
Search Guidance and human rights law. 
 
The applicant plainly alleged that the stop and search violated his human rights. The Search SOP 
provides that a stop and search of a member of the public is a “significant intrusion into their personal 
liberty and privacy”. The case-law of the European Court of Human Rights, in interpreting the European 
Convention on Human Rights (ECHR),1 provides clear criteria that must be fulfilled in order for a human 
rights infringement to be justified: lawfulness, necessity, and proportionality. The elements of 
lawfulness, necessity and proportionality are clearly described within the Search SOP as principles that 
govern the use of stop and search powers.2 Moreover, these principles are mirrored in both the Code of 
Practice,3 and the Stop and Search Guidance.4 
 
Despite the applicant alleging that the stop and search violated his human rights, the response did not 
make any reference to human rights provisions, principles or relevant  legislation. Where a complaint 
about the police alleges human rights breaches, it is crucial that these are considered and responded to 
expressly. 
 
As the crux of the applicant’s complaint was that the stop and search infringed upon his human rights, 
we consider that Chief Inspector F’s failure to address this matter renders the complaint response 
inadequate. For the reasons given above, we consider that this complaint was not handled to a 
reasonable standard. 
 
 
 
 

                                                      
1 As implemented by the Human Rights Act 1998 
2 Police Scotland Stop and Search SOP, V.6.00, 10 May 2017, Section 3.1.1 
3 Stop and Search Code of Practice, Section 2.1 
4 Stop and Search Guidance, V.3.00, 18 September 2017, Section 7.1 



 

7 | P a g e  

 

 
 
 
 
 
 
 
 
 
 
 
 

 

Complaint 3 

 

 
The applicant complained that Constable A falsified his stop and search report. 
 

Police Scotland’s Handling of Complaint 3 (not upheld by the police) 
 
Chief Inspector F stated that the applicant’s position in this regard was that the stop and search receipt 
that the applicant was given following the search showed a different location to the form that the 
applicant subsequently received. Chief Inspector F advised the applicant that the difference in location 
was “merely an administrative error whilst recording the information”. Chief Inspector F further stated 
that both the location stated on the applicant’s receipt and the location cited in the stop and search form 
were within the same shopping centre. Chief Inspector F stated that he did not believe there was any 
intention to falsify any document. Chief Inspector F did not uphold the applicant’s complaint. 
 

Our Review of Complaint 3 
 
We have reviewed the letter of complaint and statement from the applicant, the statements and 
notebook entries of Constables A and B, in addition to the relevant SOPs. Furthermore, we have 
considered the stop and search receipt provided to the applicant, and the stop and search report filled 
out by Constable A. The crux of the applicant’s complaint is that Constable A falsified various aspects 
of the stop and search report. 
 
In his letter of complaint, dated 23 March 2018, that applicant stated that the location of the search was 
changed from [location 1] on the stop and search receipt, to [location 2] on the stop and search report, 
which the applicant stated was a more public location. The applicant further alleged that Constable A 
“has deliberately tried to conceal the fact he got the wrong man” and that Constable A failed to follow 
the relevant procedures. In his submissions to us, the applicant highlighted these locations on a map 
and indicated that the location of the search had been moved “a considerable distance to a far less 
conspicuous part” of the named shopping centre. 
 
With reference to the location stated in the stop and search report being different from that in the stop 
and search receipt, Chief Inspector F advised the applicant that he believed this to constitute “merely 
an administrative error” as both locations are within the same shopping centre. Chief Inspector F was 
therefore satisfied that there was “no intent to falsify any documentation”. We note that the 
contemporaneous stop and search receipt records the location as location 1, while the stop and search 
report provided to the applicant in the subsequent weeks lists the locus as location 2. Constable A, in 
his statement, gives the locus as location 2. However, in his notebook, he remarked that the location of 

Our Conclusion on Complaint 2 
 
We conclude that Police Scotland did not handle this complaint to a reasonable standard.  
 
We recommend that Police Scotland provide the applicant with a fresh response which, with 
reference to the Complaint 1 and the relevant provisions cited in this report, addresses the crux of 
the applicant’s complaint, namely that the stop and search violated his human rights. Police 
Scotland should thereafter provide the applicant with the new response which makes clear, on the 
balance of probabilities, whether the complaint is upheld or not upheld. 
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the search was location 1. Constable B’s statement provides that the he met Constable A who was 
waiting with the applicant “at the top of [location 1]”. Chief Inspector F stated that both location 1 and 
location 2 are “within the same location”. On this basis, we consider that Chief Inspector F’s position 
that the altered location provided in the stop and search report is due to an administrative error is 
supported by the available evidence. 
 
However, as stated above, the applicant complained that numerous aspects of the stop and search 
report were falsified by Constable A. In his letter of complaint the applicant noted that the “most glaring 
and obvious omission” from the stop and search report is the issue of mistaken identity, with the 
applicant having stated that Constable A believed him to be Mr C. Moreover, the applicant further 
stated that the “last part of [the stop and search report] is especially troubling” in relation to intelligence 
cited by Constable A in the report.  
 
As we highlighted earlier in this report, the issue of mistaken identity was not addressed at all in the 
final response to the applicant. In addition, the paperwork provided to us in relation to the intelligence 
that Constable A allegedly relied upon, does not support Constable A’s position. Accordingly, these 
issues have not been explored or assessed by the complaint enquiry.  As the response only partially 
addressed the issues raised by the applicant in respect of alleged inaccuracies within Stop and Search 
report, we consider that insufficient enquiry has been carried out and the response is incomplete. For 
the reasons given above, we consider that this complaint was not handled to a reasonable standard. 
 
 
 
 
 
 
 
 
 
 
 
 

 

What happens next 

 

 
We have given a reconsideration direction and made two recommendations. We expect these to be 
implemented within two months of the date of this report. We will continue to liaise with Police Scotland 
until such time as we consider that the reconsideration direction and recommendations have been 
implemented to our satisfaction. 
 
 
 

Calum McLenachan 
Review Officer 

 
Ilya Zharov 

Head of Reviews & Policy 

Our Conclusion on Complaint 3 
 
We conclude that Police Scotland did not handle this complaint to a reasonable standard.  
 
We recommend that Police Scotland issue a fresh response to the applicant, informed by the 
findings in relation to our reconsideration direction in relation to Complaint 1, and should assess 
whether any aspect of the stop and search report was falsified. The response should explain to 
the applicant whether the complaint is upheld or not upheld on the balance of probabilities. 
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Appendix 

 
 

 

Copy of Police Scotland’s response letter dated 15 August 2018 
(Redacted and paragraphs numbered) 
 
1. 1) Irregularity in procedures, search procedures – I was wrongly stopped and searched, 

publically humiliated, shamed and disgraced. 
 

2. You advised [Sergeant E] that you were wrongly searched by [Constable A] which you further state 
made you feel publically humiliated, shamed and disgraced. During the statement, you informed 
[Sergeant E] that on the 25th November 2017 you were walking alone towards [named bus station]. 
When you approached the bus stances you observed two males standing, one of which you knew. 
You never spoke to these males and entered the [named shopping centre] from the [named bus 
station]. You then remained within the centre for a short period of time and on exiting you were 
stopped by [Constable A]. You informed [Sergeant E] that [Constable A] thought you were someone 
else and called out by a different name. You have then provided your correct details to [Constable 
A]. After a delay when [Constable A] was on the police radio carrying out various checks, you then 
state the officer subjected you to a search in terms of Section 23 of the Misuse of Drugs Act, 1971. 
This search as you mention was carried out in view of the public. 

 
3. You also state that you asked the officers what happened with the radio checks and [Constable A] 

stated it was no trace on your details. 
 
4. [Sergeant E] requested operational statements from [Constable A] and also [Constable B] who had 

attended to assist [Constable A]. [Sergeant E] also obtained a copy of the stop search form 
submitted by [Constable A] regarding the incident. Unfortunately CCTV was not available for 
[Sergeant E] to review. 

 
5. [Constable A] stated the reason for the stop search was that recent intelligence was received to the 

effect that a male was supplying drugs to persons within the area of the [named shopping centre] 
and with you appearing to walk towards two males within this area and then abruptly turn and walk 
into the [named shopping centre] and this raised his suspicion.  

 
6. [Constable A] also stated that he did not know you and being aware of the aforementioned 

information and your movements in this areas raised his suspicions and that you may have been a 
male involved in supplying drugs. [Constable A] further stated that he carried out a person check on 
your details which came back as no trace on police systems. [Constable A] thereafter stated that 
given you appeared to avoid him, changed direction and walked away in another direction he 
subsequently searched you based on his reasonable suspicion.  
 

7. The document entitled ‘Code of Practice on the Exercise by Constables of Powers of Stop and 
Search of the Person in Scotland’ provides the following guidance in relation to the legal basis for 
carrying out a stop and search. 

 
8. “Reasonable grounds for suspicion is the legal test that a constables must satisfy before they can 

stop and detain a person to carry out a search under almost all statutory provisions. The usual 
requirement is a reasonable suspicion that the person has committed, or is committing, or is about 
to commit, a particular crime or is in possession of a prohibited article. 
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9. The test must be applied to the particular circumstances in each case and is in two parts:  

i. First, the constable must have formed a genuine suspicion in their own mind that they are 
likely to find the object for which the search power being exercised allows them to search; 

ii. Second, the suspicion must be reasonable. This means that there must be an objective basis 
for that suspicion based on facts, information and/or intelligence which are relevant to the 
likelihood that the object in question will be found, so that a reasonable person would be 
entitled to reach the same conclusion based on the same facts, information and/or 
intelligence”. 

 
10. In the circumstances described by [Constable A] regarding your stop and search I believe there was 

reasonable suspicion to allow your search to take place. As a result of the foregoing enquiries and 
statements provided, I believe the correct procedures were followed by [Constable A] in carrying out 
the stop and search. On the balance of evidence I have assessed this part of your complaint as 
NOT UPHELD. 

 
11. I understand from your statement that this search in a public place gave you a feeling of humiliation 

and I apologise if our procedures had this effect on you. 
 

12. 2) Irregularity in procedures, search procedures – I believe it was a breach of my human 
rights. 

 
13. You also advised [Sergeant E] that you believed the stop search was also a breach of your human 

rights as you believed the treatment was degrading. [Constable A] stated in his statement that the 
stop search was carried out in public as he only requested a search of your pockets. 

 
14. [Constable B] stated that given the public location, he believed the officers did their best to be as 

discrete as possible regarding the search being carried out. [Constable B] also stated he believed 
the officers did their utmost to carry out the search in a dignified manner and explained the reasons 
for the search.  

 
15. Having reviewed all of the aforementioned information I find this part of your complaint as NOT 

UPHELD. I understand [Sergeant E] also explained to you when noting your statement that the 
majority of all stop searches are done in a public place and not at a police station. 

 
16. 3) Irregularity in Procedures, Inaccurate Information Placed on Police systems – I believe he 

falsified his stop search report. 
 

17. You also advised [Sergeant E] that you believed the stop search form submitted by the police 
constable was falsified. You provided [Sergeant E] with a copy of the stop search receipt, which 
showed the location of the stop search as [location 1]. You also produced a copy of the stop search 
form which was sent to you on the 19th December 2017. On this form the location of the stop search 
is [location 2]. 

 
18. I believe this is merely an administrative error whilst recording the information. Both aforementioned 

addresses are within the same location at the [named shopping centre] and I believe there was no 
intent to falsify any documentation. Having considered all the information, I find this part of your 
complaint as NOT UPHELD. 

 
 


