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Learning Point summarises those complaint 
handling reviews produced by the PIRC in 
which opportunities for learning for Police 

Scotland and other policing bodies in Scotland 
have been identified. Although reviews are 
normally published, Learning Point brings 

together key decisions to allow policing bodies 
operating in Scotland improve their practices in 

relation to the handling of complaints.   
 

This edition of Learning Point covers reviews 
issued between December 2012 and May 

2013. It is not intended to be an exhaustive 
account of all the decisions made during this 

period. Rather, the focus is upon principles 
which have wider application than the 

individual case. 
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Police powers  
 
Power to require information  
from suspects 
Section 13(1) of the Criminal 
Procedure (Scotland) Act 1995 
empowers a constable, where s/he 
has reasonable grounds for 
suspecting that a person has 
committed or is committing an 
offence, to require certain 
information from the person 
(including their name, address and 
date of birth).   
 
In PIRC/105/12/TP, the complainer 
challenged a police officer’s use of 
section 13 powers in relation to 
him.  In its response to the 
complaint, the police informed the 
complainer that the officer was 
concerned that a breach of the 
peace “had or could occur” and 
that he was therefore entitled to 
require the complainer’s name and 
address under section 13.  In his 
report, the Commissioner 
commented that it was not a 
question of whether the applicant’s 
alleged actions could have 
developed into a breach of the 
peace: the issue was whether the 
officer concerned had reasonable 
grounds to suspect that the 
applicant had committed or was 
committing an offence.  The 
Commissioner also commented 
that while, in its response to the 
complaint, the police had 
concluded that the officer was 
correct to have used section 13 
powers, no consideration had been 
given to whether the complainer’s 
actions could be said to have  
 
 

 
 
amounted to a breach of the 
peace.  The Commissioner made a 
number of recommendations in 
this connection, all of which have 
been implemented. 
 
Containment 
In PIRC/228/12/L&B, the 
complainer had been involved in a 
demonstration and complained 
about the “kettling” of protestors 
which he claimed was without 
cause or justification.  In its 
response, the police explained to 
the complainer the reasons why 
the decision to contain the 
demonstration had been taken.   
 
The Commissioner examined those 
reasons in the context of the 
function of a constable under 
section 17(1) of the Police 
(Scotland) Act 1967 (the provision 
applicable at the time) to preserve 
order and to protect life and 
property; the Manual of Guidance 
“Keeping the Peace” produced by 
the Association of Chief Police 
Officers in Scotland and England 
and Wales; and the decision of the 
European Court of Human Rights in 
Austin and others v UK1.  While it 
was found that the strategy 
adopted by the police was justified 
on this occasion, the Commissioner 
commented on deficiencies in the 
police response to the complaint.  
In particular, while the police had 
maintained that the strategy was 
proportionate, there was no 
reference in the response to the 
very limited period in which the 

                                                 
1 2012 55 EHRR 14 
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containment was in place.  In the 
Commissioner’s view, this factor 
was crucial in demonstrating the 
proportionality of police action on 
this occasion.  The Commissioner 
also commented that responses to 
complaints of this kind should 
make specific reference to the 
Manual of Guidance and set out 
clearly whether the requirements 
listed there were satisfied.   
 
Forced entry to premises 
In PIRC/65/12/SP, the police had 
forced entry to the complainers’ 
home to execute a search warrant 
in respect of an alleged offence 
committed by their son.  The 
attempt to gain entry was 
unsuccessful and the officers were 
eventually allowed entry by one of 
the complainers who had been 
wakened by an intruder alarm 
activated by the officers’ actions.  
The door of the complainers’ home 
was damaged and the complainer 
subsequently made a complaint in 
this connection.   
 
In its response to the complaint the 
police explained the factors which 
would normally be taken into 
account in deciding to force entry; 
however, no explanation was given 
as to why it was considered 
necessary to force entry in the 
present case.  In recommending 
that the police address this matter, 
the Commissioner took into 
account the fact that the victim of 
the alleged offence was a relative 
of a serving police officer, and the 
complainer’s belief that it was this 
that had motivated the police to 
force entry.  The recommendation 
was subsequently implemented. 

Search 
In PIRC/403/12/SP, the complainer 
alleged that there was no basis for 
a search made of him by officers 
under section 23(2) of the Misuse 
of Drugs Act 1971.  The police 
rejected the complaint on the basis 
that there were reasonable 
grounds to suspect that the 
complainer was in possession of a 
controlled drug.   
 
In determining the issue, the 
Commissioner considered a 
number of decisions of the High 
Court as to how “reasonable 
grounds” under section 23(2) are 
to be assessed (notably Weir v 
Jessop and Houston v Carnegie).  
The Commissioner also considered 
the circumstances of other  
decisions in which the court held 
that reasonable grounds had 
existed (e.g. Stuart v Crowe and 
Stark v Brown).  The incident had 
occurred at a football ground and, 
according to the officers involved, 
they noticed a strong smell of 
cannabis in an uncrowded area of 
the ground at a time when the 
complainer was walking next to 
them.  Both officers also stated 
that the complainer had thereafter 
acted suspiciously by approaching 
a fenced area, continually checking 
his pockets and turning back to 
look at the officers.  In the 
Commissioner’s view, taking into 
account previous decisions of the 
court, the circumstances justified 
the officers searching the 
complainer under section 23(2).   
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Custody complaints 
 
In PIRC/179/12/D&G, the 
complainer alleged that while in 
police custody he had asked for 
prescribed medication to be given 
to him but was told this could not 
be done without his having seen a 
doctor.  According to the 
complainer, he then requested to 
see a doctor but this was refused. 
 
In its response to the complaint, 
the police confirmed that the 
complainer’s request for his 
medication could not be permitted 
without prior consultation with a 
doctor.  However, no attempt was 
made to address the complainer’s 
allegation that his subsequent 
request to see a doctor was 
refused.  Aside from obtaining a 
copy of the complainer’s custody 
record, no enquiries had been 
undertaken to establish whether 
the complainer had requested a 
doctor and, if so, whether this had 
been refused.  The force’s standard 
operating procedures (SOP) 
provided that where it is known 
that a custody requires medication, 
the duty custody officer is 
responsible for ensuring that an 
opportunity is provided for this to 
be taken at prescribed intervals.  
The evidence established that the 
police were aware of the 
complainer’s medication when he 
was received into custody and also 
that the medication was thereafter 
retrieved from his home.  However, 
it appeared that there was a delay 
of around eight hours in the force 
medical examiner being contacted 
in this connection.  Among the 
Commissioner’s recommendations  

 
 
was one to establish the reasons 
for the delay in contacting the 
force medical examiner.2 
 
In PIRC/294/12/SP, police officers 
had been called to an incident in 
which the complainer was reported 
to be causing a disturbance and as 
having sustained a cut to her arm.  
An ambulance was called and the 
complainer was taken to hospital.  
However, a short time later the 
police were informed that the 
ambulance had required to stop on 
the way to the hospital as the 
complainer had assaulted one of 
the paramedics.  The complainer 
was thereafter arrested and taken 
to hospital in a police vehicle.  She 
struggled with the officers during 
the course of her arrest and, 
following hospital treatment was 
declared fit to be held in police 
custody.  On arrival at a police 
station the complainer continued 
to be violent and aggressive 
towards officers and members of 
police staff.  Due to this, “fast 
straps” were applied and the 
complainer was placed on the 
floor.  She later complained about 
the use of fast straps and the fact 
that she had been held “flat” on 
the floor. 
 

                                                 
2 A similar issue arose in 
PIRC/48/12/CSP in which the 
complainer’s husband was not 
provided with medication which the 
complainer had supplied to police 
officers after her husband had been 
taken into custody. 
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The police found that the use of 
fast straps was justified and that, 
although the complainer had 
“momentarily” been face down on 
the floor, this had quickly been 
identified and she had been moved 
onto her side for her safety.   
 
The Commissioner found that the 
use of fast straps had been a 
necessary and proportionate 
measure given that following her 
arrival at the police station she had 
kicked officers and a member of 
police staff.  CCTV footage also 
confirmed that at one stage the 
complainer was momentarily face 
down before being moved onto her 
side.  However, later in the process 
the complainer was seen, for a 
period of between one and two 
minutes, to be face down on the 
floor with her hands held behind 
her back.  No reference had been 
made to this in the police response 
to the complaint.  Given the risk of 
positional asphyxia associated with 
prisoners being kept in such a 
position, the Commissioner 
considered this to be a significant 
omission.  A number of 
recommendations were made in 
this connection, the police 
responses to which are currently 
being considered.   
 
PIRC/243/12/SP concerned an 
alleged failure by the police to 
obtain the services of an 
appropriate adult in connection 
with a vulnerable individual.  
Specifically, the complainer alleged 
that the police had failed to obtain 
the services of an appropriate adult 
for her autistic son (Mr C), who had 
been arrested and questioned 

following an alleged offence within 
a shopping centre.  In its response 
to the complaint, the police 
explained that at the time of his 
arrest it was not immediately 
apparent that Mr C suffered from 
any ailment.  On arrival at the 
police station officers identified the 
possible need for an appropriate 
adult but that, as Mr C was unlikely 
to be questioned further, this was 
not necessary. 
 
One of the questions raised by the 
complaint was whether, while 
within the shopping centre, Mr C 
had displayed behaviour which 
ought to have led the police to 
suspect that he had learning 
difficulties.  CCTV footage from 
within the shopping centre showed 
the police attempting to interact 
with Mr C who did not respond and 
appeared withdrawn.  One of the 
officers (Constable B) described Mr 
C at this time as “shy, nervous and 
embarrassed”; however, according 
to CCTV footage from within the 
police station Constable B 
commented that Mr C seemed “a 
bit kind of simple”.  The 
Commissioner observed that Mr 
C’s demeanour within the shopping 
centre appeared similar to that 
which he displayed within the 
police station, and he therefore 
questioned why Constable B had 
not earlier formed the view that 
Mr C’s mental capacity might be 
impaired. 
 
In addition, despite the police’s 
SOP providing that an appropriate 
adult should be present at the time 
a person is charged, no attempt 
had been made by the police to 
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establish precisely when Mr C had 
been charged with the offence.  
Enquiries with the police during the 
course of the Commissioner’s 
review indicated that Mr C had 
been charged after having been 
identified as someone who possibly 
required an appropriate adult.   
 
Furthermore, the SOP provided 
that if there was “the slightest 
reason” to believe that a prisoner 
appeared to be suffering from a 
mental illness, custody staff 
required to discuss the case with 
the casualty surgeon to determine 
whether a visit from the casualty 
surgeon was necessary.  The SOP 
also stated that where a prisoner is 
known or suspected to be suffering 
from a mental illness, custody staff 
must ensure that s/he is visited at 
15 or 30 minute intervals.  The 
Commissioner considered that, 
given an officer had concerns 
about Mr C’s mental capacity, 
these provisions of the SOP ought 
to have been invoked.  Based on 
Mr C’s custody record, however, he 
was visited within his cell on an 
hourly basis and there was no 
evidence his case was discussed 
with the casualty surgeon.   
 
In light of these findings, the 
Commissioner made a range of 
recommendations which are in the 
process of being implemented.   
 

 

Threat to life warnings 
 
PIRC/354/12/SP concerned the 
issuing to the complainer of a 
“threat to life warning” following a 

threat which had been made to his 
life.  Among the complaints 
subsequently made by the 
complainer was that the officers 
who issued him with the (pre-
prepared) warning did not provide 
him with a copy of this.  In its 
response, the police informed the 
complainer that there was no 
statutory obligation upon the 
police to provide copies of 
warnings to recipients.  Reference 
was made to the fact that the 
details were read over to the 
complainer, who had signed the 
officer’s notebook indicating that 
he understood the content.   
 
The Commissioner acknowledged 
that there was no statutory 
obligation upon the police to 
provide copies of threat to life 
warnings to recipients.  In the 
Commissioner’s view, however, the 
question raised by the complaint 
was whether copies should 
nevertheless be given.  The 
Commissioner commented that 
providing copies would ensure that 
recipients are fully aware of the 
terms of the warning following the 
departure of the police, when 
otherwise they might forget 
precisely what they had been told.  
The signing of an officer’s 
notebook, while verifying that the 
warning had been given and 
understood, wouldn’t achieve this.   
 
The Commissioner concluded that, 
by focussing on the absence of any 
statutory obligation to provide 
copies, the police had adopted an 
overly narrow approach to the 
complaint and had failed to explore 
the issue raised by the complainer.  
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The Commissioner recommended 
that Police Scotland amend its 
Standard Operating Procedure to 
ensure that the recipients of threat 
to life warnings are issued with 
copies of these.  Police Scotland is 
due to review the relevant SOP 
shortly and is to consider the 
recommendation as part of this. 
 

 

Responses to complaints 
 
In many of the cases dealt with 
recently, the Commissioner has 
commented on the poor quality of 
police responses to complaints.  In 
some cases, the responses have 
consisted of a mere narration of 
the accounts provided by the 
officers subject to complaint 
without any examination of 
whether the officers’ conduct was 
appropriate in the circumstances.3  
In others, the evidence gathered in 
respect of a complaint was 
misrepresented in the letter of 
response.  In PIRC/322/10/SP, for 
example, the complainer, who had 
been charged and convicted of a 
serious offence, complained that 
the police had failed to trace a 
relevant witness.  In its response to 
the complaint, the police stated 
that according to one of the 
detectives involved “all efforts 
were made to trace relevant 
witnesses”.  In fact, the officer had 
stated that “all efforts should have 
been made to trace the relevant 
witness”.   
 

                                                 
3 See, for example, PIRC/460/11/TP 
and PIRC/115/12/TP 

In PIRC/343/12/SP the complainer 
alleged that a neighbour had 
committed a breach of the peace 
and complained that her allegation 
had not been taken seriously by 
the police.  According to the police 
response to the complaint, the 
officers involved had stated that a 
full enquiry had been conducted 
into the incident and that they had 
provided the complainer and the 
neighbours with advice.  This, it 
was said, was supported by two 
witnesses who had been present 
when the police attended the 
incident.  In fact, however, while 
the officers involved described the 
action they took in relation to the 
incident, neither stated that a “full” 
enquiry had been made.  A number 
of recommendations were made in 
this case, all of which were 
implemented.4   
 
These cases demonstrate the need 
for policing bodies to provide 
adequate reasons for key 
conclusions reached in the 
handling of complaints; and for 
responses to accurately reflect the 
evidence. 
 

 

Inadequate enquiries  
into complaints 
 
As part of the enquiries made by 
the police into complaints, officers 
are often requested to submit 
operational statements, either as 
the person subject to the 

                                                 
4 Other examples of poor responses to 
complaints include PIRC/449/11/NC 
and PIRC/470/12/CSP 
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complaint or as a potential witness.  
The information provided in these 
statements is used by the police in 
determining whether or not a 
complaint should be upheld.  In 
many cases, however, operational 
statements are of limited value in 
that they frequently contain little 
or no information as to the officer’s 
position on the complaint.  This 
may be because the officer was not 
made aware of the precise nature 
of the complaint prior to producing 
the statement, or because the 
officer declined to comment on the 
complaint.   
 
There are numerous cases in which 
this issue has been identified by 
the Commissioner, all of which 
have resulted in recommendations 
to obtain further accounts from the 
officers concerned.5  Although 
officers who are subject to 
complaint are not obliged to 
address the matter in their 
statements, it is important that 
they are made aware of the 
possible consequences of not doing 
so (i.e. that the complaint may well 
be upheld on the available 
evidence).  Where officers do not 
address complaints in their 
statements, the Commissioner 
expects those investigating the 
complaints to provide them with a 
further opportunity to do so.   
 

                                                 
5 See e.g. PIRC/115/12 and 
PIRC/338/11/NC 
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